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Advertiſement. 


"Here is lately Publiſhed by Timothy Good- 
win , at the Maiden-head againit St. 
Dunſtan's Church in Fleet-ſtreet, The Pow- 
er, Juriſdiction, and Priviledge of P a x- 
LIANENT : Andthe Antiquity the Houle of 
Commons aſſerted : 2p 4906 by an Information 
in the King's-Bench , by the Attorney General, 
againit the Speaker of the Houſe of Commons. 
As alſo a 6-8 4 concerning the Eccleſiaſtical Fu= 
riſaidion in the Realm of England ; occafrned by 
the late Commiſfion in Ecckſutical Cauſes. By Sir 
Robert Atkyns, Knight of the Honourable Order 
of the Bath, and late one of the Fudges of the Court 
of Common-Pleas. 
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ENQUIRY 


INTO THE 


Power of Diſpenſing 


WITH 


PENAL STIATUTES. 


Together with Some 


 Animadverlions 


UPON 


A Book writ by Sir EDVV. HERBERT 
Lord Chief Juſtice of the Court of Common Pleas, 


ENTITULED, | 
Aſhort Account of the Authorities in Law, upon 
which FU DGM ENT was otven in 
Sir Edward Hales's 4 


By Sir ROBERT ATKYNS, 


Knight of the Honourable Order of the Bath, and late 
one of the bo of the Common Pleas. 
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The Second Edition, 


LOND ON: 


Printed for Timothy Goodwin, at the Maiden-bead againſt 
St. Dunſtan's-Church in Flet-ftreet. 168g. 
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nd at the ſame time when the — PEOURS COED tonrermen bp ke fam Nt 
ſhall take the (aid Daths, they likewiſe h(cribe the Ira- 
tion againſt the Beltet of ani CRUE TER the ſame Þe- 
nalties as dy this Act L appointed. Nags 

B bk HS  Paſthe 


(2) 


PF FINE 


Paſche 2 Jac. II. In the King's-Bench, 


I— 
. 


Arthur Godden Plaintiff , in an Aion of Debt of 500 1. 


Declaration. 


grfunded upon the AG of: 25 Car. » for preventing Dans» 
gers from Popiſb Recuſants. 


Sir Edward Hales Bar. Defendant. 


HE Plaintiff declares, That the Defendant after the Firft day 
of Eaſter-Zerm, 1673. ſc.,28 Nov. 1 Jac. 2. at Hackington 7 
Kent, was admitted to the Office of a Colonel of a Foot-Regiment. - 

That being a Military Office, and a Place of Truft under the King; 
and by Authority from the King. 

And the Defendant held that Office by the ſpace of three Months next 
after the 2.8 Nov. 1 Jac. 2. 

And from thence, till the time of this Adtion begun, he was and lift is 
an Inhabitant and Refident of the Pariſh of Haekington. 

And the Plaintiff taking it by Proteſtation, that the Defendant within 
three Months next after his Admiſſion into the ſaid Office of Colonel, did 
not receive the Sacrament in Manner as the Aft direfts, but neglefted to 
recerve zt. 

Avers, that the Defendant did neglet to take the Oaths of Supremacy 
and Allegiance, either in the Chancery, or in the Kings Bench, or at any 
Quarter-Seſſions in Kent, or in the Place where he was refident, either the 
vext Term after his admiſſion to his ſaid Office, or within three Months 
aſter. 

4 And' that the Defendant after ſuch neglef, ſe. 10 Mar. 2 Jac. 2. at 
Hackington i Kent, 4id exerciſe the ſaid Office, and till doth, contrary 
to the Statute of 25 Car. 2. for preventing Dangers from Popiſh Recu- 
ants. X 
" Whereupon the Defendant at Rocheſter, at the Aſſizes held 29 Mar. 
2 Jac. 2. was duly Indifted for ſuch his neglef, and for executing the ſaid 
Office contrary to the ſaid Statute; I 

And thereupon duly Convift, as by the Record thereof appears, where- 
42a! the Plaintiff became entituled to this 500l. as forfeited by the De- 

endant, 7 | 

The Defendant pleads,that the King within the three Months,in the De- 
claration mentioned, and before the next Term or (Juarter-Seſſions, after 
his admittance to the. ſaid Office, and before his Suit began, ſc. 9 Jan. 
1 Jac.*z. by his Letters Patents under the Great Seal, and here produced 
in Court, lid diſpexce with, pardon, remit, and diſcharge (among others) 
the Defendant from. taking the ſaid Oaths, and from receiving the Sacra- 


ment, aud from ſubſcribing the Declaration againft Tranſubſtantiation 


or Teſts: in the Att of 25 Car. 2. for preventing Dangers from Popiſh 

Recuſants, or in any other Att, and from all Crimes, Convidions, Penal- 

ties, Forfeitures, Damages, Diſabilities, by him incurred by hu exerci- 
fing the Office of Colonel. 

Or by the Ad intituled, An AC tor the Preſerving of the King's _ 

| On 


( 3] 

ſon and Government, by diſabling Papiſts from ſitting-in either Houſe 
of Parliament. Or Ly the Ads made in the firft or third Tears of ing 
James the Firft, or the Aits made 5 Eliz. or 2.3, or 29, or 35 Eliz. 

And the King, by his Letters Patents, granted, that the Defendant 
ſhould be enabled to hold that Office in any Place in England," or Wales, 
or Berwick, or in the Fleet, 'or 'in Jerley,” or Guernſey, and to receive 
his Pay or Wages. ow | 

Any Clauſe in the ſaid As, or in any other At notwithſtanding & 
non obſtante, that the Defendant was or. ſhould be a Recuſant convitt, + 

As by the ſaid Letters Patents doth appear. WTI 

' Whereupon the Defendant prays the Tudgment of the Court, whether 

the Plaintiff ought th maintain this Attion. | 


The Plaintiff demurr'd generally to this Plea. 
' The Defendant joyned in Demurrer. 
Judgment is given for the Defendant. 


F Co] 5 
————— 


HE Order I ſhall obferve in ſpeaking to this Caſe, as to the pin 
Point upon the Diſpenſation, ſhall be this : "The A of 

Firff, I ſhall open this Ad of 25 Car. 2: and ſhew the great Occa- 25 Car. 2. 

ſion and Neceflity tor the Making of-it ; the Scope and Detign of it ; 

the excellent Remedy it does preſcribe ; and the great Benefit and Se- | 

curity that m_ ariſe to the Nation from it, were it duly obſery'd, Oſthe Law 

Secondly, T ſhall then diſcourſe briefly of the Nature of Law 7 gene- general. 

ral, as far only as may be uletul and pertinent to our preſent Cafe, and 

of the great Force and Authority that a Law ought to have, and of the 

great Veneration that ſhould be paid to it, eſpecially if the 7rue Retz- 

gion, and the Honour of Almighty God, the Safety of the Government, 

and the Publick Good and Peace of the Nation depend upon it, as they 

all do upon this Act of 2.5 Car. 2. 5. OF Diſve 
Thirdly, In the next place, I- ſhall give an account of the True Na- fation. wy 

tare. (as near asI can) and of the Original and Growth of the Notion 

or Invention call'd a ph mg and who were the firſt Authors of it; 

and about what time it began, I ſhall endeavour to ſhew the right uſe of 

#, (if there be any) and where the ju5# Power of granting Difpenſa- 

tions does reſide, as allo the abuſe of 3t,, and how that according to the 

late Practice, theſe Diſpenſations are contrary and repugnant to the 

Nature and Properties of Law, tho' they pretend themſelves to be 

Law, they have a different Original and Foundation, and do indeed 


{ubvert Law. 


- Of this parti 
Firſt, for the Occaſion and Neceſſity for Making of this A of Par- cular AQ of 
liament, and the Scope and Deſign of it, and the Ends aimed at, they 25 &- 2- 
all appear in the Preamble. | 
7he Preamble diſtinguiſhes the King's Subjects into two ſorts : 
' I. Some from whom there are great Dangers. 
2. Thoſe who are the Perſons ſubje&t'to thole Dangers. £2 
The Dangers are from Popiſh Reciſants ; thoſe who are threatned 
by thoſe Dangers, the Act terms them his Majeſty's good Subjects. 
It would be needleſs to tell what thoſe Dangers are, and whence they 


- 


ariſe; | þ 


® = 
—” 


Dangers 


( 4 ) 


All the times ſmce the Reformation, have abund ly diſcover'd 


from Papiſts. What the Dangers are. There have been a multitude of Acts of Par- 


liament made that have ſtill been fencing againſt thoſe Dangers, which 


© the Prore- do" {ufficiently point them out : -{o do the: trequent and inceſſant Ad- 


ſtants. 


The Teft. 


dreſſes from every Parliament for-many Years, ſetting forth the Dan- 
gers ; and all our Hiſtories and Publick Writings, and eſpecially thoſe 
written and publiſhed by his now Majeſty's Royal Grandfather, King 
James the Firlt, and a multitude more, but above all, the {ad event of 
titings, and what we all {ee is come to paſs ; theſe diſcloſe to all the 
World, what the Dangers were, and the great need of a further Re- 
medy. | 
Their deſtructive Principles, and their deſperate Deſigns and Practi- 
ces, do abundantly teſtifie the Danger from the one fort, and the juſt 
fears of the other ſort of Subjects. | | 

The Scope therefore, and the great End that our Act of Parliament 
had, is to prevent the rs from the one, and to quiet the Minds of 


the other ; many former Ads of Parliament which had the ſame end 


and purpoſe proving ineffectual. 

The Remedy provided is very fuitable, - and the likelieſt and moſt 
eftectual that either the Wiſdom or Supreme Authority of the King and 
Parliament could deviſe, and the very Remedy points out the danger. 

The Danger would be at the heighth of it, if the dangerous Prin- 
Ciples and Practices ſhould but arrive at the Power and Authority, and 
g21n that into their hands, (and it was growing apace towards it ). 

The wiſe and proper Remedy therefore provided by the King and 
Parliament, is firſt to diſcover who are Popiſh Recufants ; to offer a, 
Trial and Teſt to all that ſhould be in any publick Truſt and Authority 
for it was ſuſpe&ted that there were many Papiſts under the diſguiſe of 


Proteſtants. 


And in the next 'place, ſo to Fence and Guard the Power and Autho- 
rity and all Publick Truſts in the Nation, that.they might by no means 
come into the hands of the Papiſts. 

Perſons entruſted with the Power and Authority over the Nation, 
had need give a ſignal Teſtimony of their Loyalty and Fidelity to the 
King and Government, and of their true Zeal for the Religion eſtabliſh'd 
by Law. | 

; The Teſt, as to their Loyalty, are the two Oaths of Supremacy and 
Allegiance, (and neither of thele are new Teſts). 

The Teſt, as to Religion, and the true Worſhip of God, are likewiſe 
two, the Receiving of the Bleſſed Sacrament, and the Subſcribing a De- 
claration againſt the Doctrine of Tranſubſtantiation. 

The Temper and Moderation ſhewn by his late Majeſty and both 
Houſes, in this A&t of Parliament, deſerves to be obſerv'd : It is not 
like the Leges Dracons, written in Blood ; this is no Sanguinary Law. 
It does not proceed againſt them with Fire and Faggot. | 

It does not diſturb them in their Eſtates and Poſleſſions ; it does not 


/ 


, deprive them of the Liberty of their Perſons. Nay, it does not hinder 


them from the Exerciſe of their own Religion at it may be ſo called) 
(I ſpeak as to our preſent Act of 25 Car. 2. only ). 

It lets them live quietly in their Habitations, without ſo much as put- 
ting any Oath or Teſt upon them, ſo long as they live private men. Ir 
only requires, that if they. will be entruſted with Power and Autho- 
rity they ſhould give ſome juſt and reaſonable Security and Aſſu- 
rance, 


F dE Oz 4 I IG —_ - 
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rance, that they will be true to the Religion and:the Government eſta- 
bliſh'd. | | TITS IS 
If they will be medling with the Power, without giving ſuch ſecu- 
rity, then at their Peril be it : The Law pronounces them uncapable, 
and diſabled, and inflicts Penalties upon ſuch as ſhall preſame to violate 
this Law. 

And it is worth the noting, how ſollicitous and intent the Makers of 
this Law were, that this Tett and Tryal might be taken and perform- 
ed with great {olemnity, and that the Law might not be eluded with 


any Arts and Tricks, that no. Cheat might be put upon it. All this 


ſhews, that the Law-makers had great expectation from this Law. 

The Oaths are to be taken in one of the two higheſt Courts of Weft- 
minſter-Z7all ; the very Hours of the Day are limited when they muſt 
be taken, that is when the Courts are uſually fulleſt ; during the taking 
of them, all Pleas and Proceedings are to ceaſe. 

There is the like care taken concerning the receiving of the Sacra- 
ment, and of the certifying of it, and plentiful proof to be made of it, 
and then the recording of i. And the like for ſubſcribing the Decla: 
ration againſt the Doctrine of Tranſubſtantiation. | | 

It were great pity, that after all theſe pains, they ſhould figni 
juſt nothing, and that fo high an Authority ſhould be made ridiculous. 

But after all this ſecuring againſt the Danger from Popiſh Recu- 
fants, how ſhall we do to ſecure againſt the Danger of Diſpenſations z 
Suppoſe this At had contain a Claule in it, declaring, that all Diſpen- 
fations and Grants, with Now of/tante's to the contrary of this Law, 


ſhould have been 7p/o fafto void, and had inflicted Penalties upon ſuch 


perſons as ſhould have procur'd them, would this have made it ſtron- 


er? FD 
No : ſeveral Acts of Parliament have been made in divers Caſes, 


with expreſs Clauſes incerted in thoſe Ads, to make void all Now oh- 


flante's to the contrary of thoſe Laws, (which one would have thought- 


would have been ſtrong enough) and yet they all came to nothing : 
for the Judges heretofore have reſolv'd, that if the King grant a Diſpen- 


ſation from ſuch Laws, with a Special Nox oZ/tante to any ſuch Special 


Law, mentioning the very Law, that preſently the force of that Law 
vaniſhes. | ; | 

Therefore, beſide the Diſabilities and Incapacities put upon them, 
further to obviate this Miſchief alſo, and to fruſtrate all contrary Judg- 
ments, and to prevent the Allowance of any fuch Grants and Diſpenſa- 
tions with this At, by the Opinion-of the Judges, or future Reſokition 
of any Court in We/tmin/ter-Hall to the contrary, (as if the Law-ma- 
kers had foreſeen this Danger too) and to give:a.Rule to Judges in 
ſuch Caſes, when any ſhould happen to-come before them. -. 


There is this further Proviſion made by this Law, that the granting Judgmene gi: 


or conferring of any ſuch Office and Place is by expreſs words adjudged 

void. The words are, | And -is hereby adjudged woid. | _ * + 

- It does not leave the Courts below to Judge it,: but this Law: before- 

hand gives the very Judgment. It diredts the way: of trying the Matter 

of Fa& by Indiment, &c. and then declares the Judgment upon it, 

and leaves it only to the Judges to apply that Judgment 'to'the parti- 

cular Caſe. "yp. Fo 03 25 00 Jad 115; 
May the Judgment of any Inferiour:Court controul the Judgment of 

the Supreme Courts ? + Dad an 1 197309 

C Here 


ven by Par« 
liament, 


The Biſhop 
of Winche- 
fter's Colle- 
tions. 


Of Law in 
general. 


' Laws made 
by conſentof og! 


rhe People. 


(26. 
flere is more” then a threefvld Cord to. tie it. An Qath, a Secra- 
ment, a Declaration ſubſcrib'd. I look upon the two Oaths as one 
Cord And thee two Oaths —_ ar" i, _—_— _ ce, 
that Cardinak Ba/zrmime, pu & to refute the > © lance, 
by a grofs miſtake, bent all his-forces againſt the Oath, of Supremacy, 
not minding the difference. As King James the Firſt, in his Anſives rq 
the Cardinal, hark obferv'd in the: Collection of his Majeſty's Works, 
ak. 2.6 
F Tho next Cord: is the Sacrament.  'Fhe third, ſubſcribing a Declarg- 
tion, toremain an Record to all poſterity. = 
And at hft, a in the very point by the King: and Parlia- 
went; (rhe fapretnelt Court of the Nation) which muſt not be con- 
tradidted by: any other Court, nor by all the Courts of the Nation pus 
together ; this Supreme Court exercifes its Legiſlative and Judicial 
Power both at once, and fhalh ic all at laſt be loft labour ? | 


Secondfy, Having given an Account of this particular Law, upon 
whieh the "ken Cult ors ariſe, I ſhall in the next place briefly ſpeak 
concerning Law in of what Force and Authority it eught ta 
be; which will make way for thoſe Arguments that I ſhall raiſe from 


«| : 

Fort when we. know the true Nature of a Law, the Nature and, Uſe 
of a Diſþenſation wilt be better underſtood. 

Fhe:Name does; oftentimes denote the Nature of a thing. + 

The. wueſt derivation is that of Lex 4 Ligando, from its binding 
atiity 2nd the obligation it puts upon us ; and this is moſt pertineat 
to. thit Mater in hand. | 

The Laws of Exg/and (as all juſt and righteous Laws) are grounded 
nally upon the Divine Law, as their Foundation or Fountam. The 


Supreme and Soveraign God among the Heathen is ſupposd to have 


the Naine of Jupiter quaſi Faris pater : But more immediately Humage 
O—_— Force and Aurhority from the Conſent and Agreement 


_ "Alf Publick Regimen, (ſays learned Zocker in his Ecalefraftical Pe 
lity) of what kind focver, ſeemeth evidently to have ariſen from deli- 
berate Advice, Conſultation and Compoſition between Men. - To live, 
fays. ha, by one Man's Will becomes the Caufe of all Mens Miſery ; 
A People whom Providence hath caft together into one Hland. or 
Conntry, 'are in effec one great Body Poltich, conſiſting of Head and 
Members, in imitation of the Body Natural, as is excellently fer forth 
wi the Stitute of Appeals, made 2.4 H. 8. e. 12. which tiles the King 
the Supreme Head; andthe People a Bady Politich, (theſe are the very 


*- 127... Words): rompatt of all farts and degrees of Men, divided into Spiritualty 


' Weour ſelves of the prefent 


without which this Body is but a Rope of Sand, or like the Feet of 


ane Zoreporalty, And this Body never dies. 

: Age, chofe.our Common Law, and con- 

{aned tomht moft ancient Acts of Parliament, for we hved in our An- 

eebots'21000. Yeats ago, and thoſe Anceſtors are ſtill bving in us. 

F .ILzaw is-the very Soul that animates. this Body Politick, as 
| eater defitritics it, the: Parts of which Body are: ſet to work 

in {uch Actions as Common Good requiresa The Laws are the very 

jouments'and Sinews', that bind together the Htad and Members, 


Nebu- 


(2) 
Nebuchaduezzar,s, Image, Iron mixed. with-Glay, ring can never cleave 
con. > irs nn Py Ligends, innty> refpoct 

properly. Laws, have thein- name,, a: £ ; 1a this x 
tq,, viz. fram knitting ary fox. as:they; bind, by their D756 ik 
ſo. they unite iu. Aﬀection-2nd, hen. 

And theſe Laws are made by ick Agreement, not Lon gy 
Men againſt, their. Wills, but. choſen by; Fa Duiope and Peo 
are. (that. k may; exprels it ig-qur familiar and Frm) mk the 
Articles: of Agreement, choſen and conſented-ta- by Prince and.Peaple, 
to be the Rule by which alt axe to: ſquare: thein Actions, Henee: the: 
Law. is term'd, 7he AG and Deed of the whole Body Politick. The Rule: 
by which the Prince Governs we the Subject Oheys. 

ou whomſoever the Deſignation of- the: Ro Tal Perſon is that go- 

ns whether fron Heaveni ar-of: Men; be. it Tbs rhet atbn, 

* The Conſent and: Agreanent; off the whole-Body: Palizick, both Head * Grotius ds 
and Members, Is the Rule of oe Government. Fure Bell. © 

Danid was, made: King: by! God's! immediate agpoiatment, yethe 745: & 151- 
himſelf call'd all 7fraelit wi ta, Hebron, _——— made 4 Co- 
Texant with him: This 1s-that & am now: ſpealzing oh, (the: Law. of the ting Four 
Nation), made:by genezal Gankent ;; os 4 Scheme by one Government, Fi ca 
as a py Lard, Chancellor terms. tt in big Survey of the-4uiathan; Ever 22min 

ina oj pages is bounchte- eblerve: the: Pation: made Commons ar- 

et by bs  Vhite-bal, 

But bores oo more os OY deſcribe it then the Preamble af the\Stae 1599 F537 
tute. of 2.5, Hem. 8. 6, ur, where the: Lords, and. Commons | 


vente im theix Speech to the: Hing , thus. deliver themſelves: 


namely, 


Zlgro tak, your Grake $, Realms, revognifing 10 Suppriar under God. 25 H8.c.21, 
but. axly. your Grace, hath. heems and: is © ſoon from ſubjaition ta 

any, may Fe a your ta; ſuch. as hawe heen dewayod, made « obtained 

mit bin. this. Realne, far "the MWeealth. of the ſame, ar ta. ſuch other, as by 

lufferavce. of yanr' Grage, and. your: Rroggnjzans, the. People: of this yeu: 

Realm, have taken at their free liberty, by theix was! to:be- uſed 
amongit then and. hyvue. bound themſploss by, RT qrorhs n 
obſeruance off the ſane, not. ag. ta the. vanes : the Laws af any fareigs 

Prince, Potentate, as Pretate.: buf ap ta the. cuſtoined and ancient Laws 

of this, Realm originally AER ar: Lams of: the! ſam, by.tim ſaid. ſuf 

{erauce,. conlgnts and Cuſtwps, and nane. atherwile. 


n. the fame gqund it. is,. that. kvaed Aheter dd a les 

As vin. of grow haws. tg command. whole Poliick Societies, of 

Men, belongs.ſa — untothe ſame entire; ||Socigties, | Leger nul alia cauſe nes 

that for. ang Prince or, Patentate of what: kind ſoever upor reneng' quay {ns po 

Earth (T uſe his very words too) to exerciſe the ſame of fo ayes ' Jian. 

himſelf, and, not. either by expreſs; Commiſſion. imme * 7 

diately: aud. parſonplly receiv'd, from. God, or el by = 

Authority derived. at. fark from. their canſeat, u : 

whoſe perſons they pr narh Laws, it _ no better then plea: 

meer Xyranny James the Bi inhis before: Hitt: of the World, 24. 
mane woe ks, much, the. ame wards. * Fol. 53k. "oy 

_— Sr lays Hooker) they are not, which Publick A 
as not: made 10. Approbatign-may he. declar' (Gys he) - 
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Mr. Hooker. - 


Fol. 17. 


calls it. 
\- - And Laws thus made by an univerſal conſent, muſt needs be moſt 
- equal, and have a far greater veneration paid them by all ſorts of men. 


ſion. 
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cher by aperſonal Aſſent, or by others, by a Right derivd from them, 
as in Parliaments. This hath the more Authority, being the Judg- 
ment in a Point of Religion, not of an Hiſtorian or Lawyer, but ot a 
Reverend Divine, and ſuch an one as hath been ſo great a Champion 
for Authority and Government, and for exa&t Conformity to Eccle- 
ſiaſtical Laws. | 

Some of our late Writers and Preachers have diſcours'd quite in ano- 
ther ſtrain. The Noble Author I juſt now cited, calls the Laws, Con-. 
deſcentions and Voluntary Abatements of the King's Original Power, 
(ſuppoſing his Power at firſt was abſolute.) Now that Preamble 'of 
that Statute which I juſt now read, is dire&tly contrary in the very 
word (Orig7nal.) | {Brook 

Another, (a certain Lawyer, a Knight) in a ſmall, but bold, Trea- 


_ tiſe of his, will by no means allow of any limitation of Power, and holds 


it abſurd, to ſay a Government can be mixed or limited. 

A certain Divine and Geographer, in his Hiſtory of the Life of a 
late Archbiſhop, declares himſelt much of the ſame mind with both 
theſe, and many' others have trod ſince in their ſteps. 

I therefore thought it very proper and ſeaſonable, to ſhew the Judg- 
ment in theſe Matters of an eminent Divine too, a Perſon in all re- 
ſpeas without exception, and his Judgment is concurring with all the 
ancient Authors in our profeſſion of the Common Law, who being ſo 
learned and fo ancient, are therefore the moſt Competent Witneſſes of 
our Engliſh Conſtitution. - | | 

That ancient Author of ours,-whoſe Book 1s ſtiled Fleta quia in Car- 
cere Flete de jure Anglicano tonſcripfit, ' in the time of King Edward 
the Firſt, (as learned Mr. Se/dex has noted in his Diſſertatzio ad Fle- 
tam, C. 10. lect. 2, 3. 

' This Authoy, L. x. c. 5. tells us,' Superiorem non habet Rex in Reg- 
no niſi Deum & Legem. Per Legem fattus ef? Rex ; temperent Reges po- 
tentiam ſuam” per Legem.  - Non quod principi placet Legis habet poteſta- 
tem. Non quicquid de wvoluntate Regis ſed quod magnatum ſuorum Conft- 
lio Regia authoritate praftante'& habjta ſuper hoc deliberatione G tra- 
Aatu rette fuerit definitum, © 6 

Bratton, who was a Judge 1n the time of King Zernry the Third, but 
wrote his Book in the time of King Ferry the Second , ftiles' the 
Laws of England, the ancient Judgments of the Juſt. - And Brzton, Bi- 
ſhop of Hereford, who publiſh'd his Book 5 Edw. x. by the Command 
of that King, and as written in the King's Name. And Sir Gz/ert de 
Thoraton, who was a Chief Juſtice in Edward the Firſt's time, and re- 
duced the Book of Bratton into a Compendium. And Sir Fohn Forteſca, 
another Chief Juſtice, and afterwards Chancelor in the time of Zexry 


. the Sixth, writ all to the ſame effe&, and almoſt ?oridem werbs. 


Theſe Authors diſcourſe altogether of the Imperia Legum, as Livy 


The beſt men are but men, and are ſometimes tranſported with paſ- 


The Laws alone are they that always ſpeak with all perſons, high 

or low, 1n one and the fame impartial voice. The Law knows no ta- 

vourttes. 3 [! | | 

Hence 1t 1s, that Ari/#otle moſt ſignificantly - and elegantly ſays, 
That 
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That the T.aw is a Mind without Aﬀection ; that is,it binds all alike, 
and diſpences with none, the greateſt Flies are no' more able to break 
through theſe Cobwebs than the ſmaller. - les 


Imperatoria Majeſtas Legijbus armata ef, ſays the Introduction to Non eger 


= Imperial Law, Theſe are the ſureſt Arms and Guard, about a 
rince. wy | | C 
Baldus, the great Lawyer, ſays, Digna vox ef# Majeftate Regnaitss 
Legibus alligatum principem ſe profiters. Eh | 

Sir Edward Cook, in his 2 1»ft. fol. 2,7. obſerves, that the Nobility of 
. England have ever had the Laws of Eng/and in great reverence, as their 
beſt Birth-right, and ſo ({ays he) have the Kings of Eng/ard, as their 
principal Royalty belonging to their Crown. fob El: om 

He there mentions our King Zexry the Firſt, (the'Son of him that 
is ſtiled Conqueror.) He wrote to Pope Paſchal in this manner :* © 

Notum habeat ſanftitas veſtra quod me vivente (auxiliante Deo) dig- 
nitates & uſus Regni noſtri Angliz non imminuentur. Et fi ego (quod x1 
fit) in tanta me dejetione ponerem. Optimates mei @ totus Avglie po- 

ulus id nullo modo pateretur. | | FA 

And fol. 98. there is mention of the Letters which all the Nobility 

of England, by aſlent of the Commonalty, in the time of Edward the 
Firſt, wrote to Pope Boniface, viz. Ad Obſervationem & Defenſionem 
conſuetudinum & Legum Paternarum' ex Debito preſtiti Sacraments a- 
feringimur que manutenebimus toto poſſe totiſque viribus (tum Det auxt- 
lio) defendemus. | 65's | 22l Fs FT 

Nec etiam permittimus aut al. iquatenys permittemus tam inſolita in- 
debita prejudicialia & alias in audita Dominum noftrum Regem (etiam ft 
vellet) facere ſeu quomodo libet attemptare : Sealed with the ſeveral 
Seals of Arms of 104 Earls and Barons. | | ea 

And the Noble King Edward the Firſt took no offence at the ſtout 
-and reolute- penning of this Letter : but wrote himſelf to the Pope to 
the ſane effect. | | Þ 

And yet it contains in it a kind of a Nox 04ſtante to what the King 
ſhould do by way of ſubmiſſion and compliance with the Pope: 

Nor is a Juſt Law any reſtraint to a Jult Liberty; it rather frees ws 
from a Captivity and Servitude, w7z. to that of our Wills arid Pafſions. 
It is true, this obligation and binding of the Law is very uneafie to ſach 
Men as will be ſlaves to their Luſts and-Appetites.  ' © 16 

They cry out, let us break theſe Bonds alunder, and caſt away. theſe 
Cords trom us ; but to ſuch as are virtuous and juſt - and pious, © the 
Laws are a Direction and.Proteftion. © _— 4 
The Orator truly ſays, Legum id cireo onmes ſervi” ſumus ut liberz eſſe 
poſſimus. The true Engliſh of which ' is, that ſuch ſervice is pe 
treedom.- Hence our Engliſh Laws in Magna Charta are called Liber- 
ties. Conce ſſmus omnibus homtnibus regni noſtri has libertatts ſubſcrip- 
tas, (lays King Henry the Third, in the firſt Chapter of Magna Char- 
ta) which Sir Edward Cook expounds to be meant of the Laws of Eng- 
land ; quia liberos faciunt, (lays he). | bebe - 

And tho' this Statute of Magna Charta run in the ſtile of a Grant 
trom the King, in the word conteſſimus, forthe honour of the King ; yet 
as he ſays, they were the Common Laws and Rights of the People be- 
tore, and it was made by the King, Lords arid Commons, as is recited 
by the Statute of x5 Ed. 3.c.. © + | 


- Thus 
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Thus it appears what the true Nature and Properties of a Juſt Law 
are ; of haw ads ahi and Aytharity a Law ought to be ; how dear 
and precious Laws have been hexetatore to Prince and People, and 
whence they heve their Birth and Qriginal, 


' Thirdly, I come now to that Notion or Invention of a Ditpenſation, 


the Power of relaxing ar diſpenſmg with a Law, and enquire into the 
Original and Na of it, > jo great Miſchief RY hath ariten 
from it. | WNT 
The Pretence for the Uſe or Necd of a Power of Diſpenſing is this, 
wiz. There is no Providence of Wiſdom of Man, nor of any Council of 
Men, that can foreſee and provide for all Events and variety of Caſes, 
char will or my ariſe upon the making of 4 new Law. © © 
" But a new Law may fit heavy upon lome particular perſons, or in 
ſome extraardi that may happen, let what care can be taken 


DEP Vis 
non. 


in the it. 

It s enough 9 cammend 2 Law, it u be beneficial to the greater 
number, and be for the publick good ; Laws are fitted Ad ea gue free 
quentius Accidant, and not for rare and extraordinary Events and Ac- 
cidents, as the Rowars had no Law. againſt Parricide.” 

And the Law fays, better is + Miſchuct than an Inconvenience. 
y.£ Miſchief 1s ent, when one Man or ſome few Men (uffer by 
the hardſhip of 2 Law, which Law is yet uſeful for the Publick, * 
But an Inconvenience is to have a Publick Law diſobey'd or broken, 
or an Qtfence to go unpuniſh 
Naw from this 


uuſhed. 
; OM. d and imaginary defect of Law, or ſome per. | 
ticular miſchief or hardſhip ſometimes (tho! very rarely) happening to 
ſome Men, which hardſhip was ot \<onaae ec us, Makers of the Law, 
altho' this is aftner pretended and feigned then hapning in truth) oc- 
un hath been taken to aſſert a Power in the Prince or chief Ruler, 
to diſpenſe with the Law in extraordinary Caſes, and to give eaſe or 
relaxation to the perſon that was too hard bound or tied to a Law ; for, 
as I obſery'd bejqre, the Law is of a binding and reſtraining nature 
9 Pay, i hath rhe {ame {pecious pretence as 3 Law mage 3x A. 8. 
c. 8. had, W 
it not ſpeed 


uich was of maſt delperate and dangerous conſequence, had 
t not ſpeedily been repealed by the Statute of x Z. 6. c. 12, 

The Title of that miſchievous AQ of 3x #8. is this : 4 44 that 
Proclamations made by the Kings Highneſs, with the Advice of the Flo- 
aaurable Council, (meant of the Privy Council) ſhall be phey d and kept 
as tho' they were made by Att of Parliament, = 

The Preamble recites the- King, by Advice of his Coyncil, had then- 
tofore ict farth ſundry Proclamations cancerning Articles of Religion 
and for an Unity and Cangord to be had among his Subjedts, which 
neverthelels many froward, wilful and ebſtinate perſons, have wilfully 
conkemned and broken, nat conſider ing What @ King by his Royal 
Power may do : and for lack of a dire Statute and Law to coerce 
Offenders to obey thoſe Proclamations, which being ftill ſuffered, 
opp ng Oftenders to the dilahedience of the Laws of God, 
and. und tgp much to the great diſhonour of the King's moſt Royal 
Mater (9:90 may full ill pear it.) | 

Conlidering allo, thet fadden Occaſions fortune many times which 
do require ſpeedy Remedies, and that by abifding for a Perliament, in 
the mean time might happen great prejudice to enſue to the Realm : 

I -- and 
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and weighing that lus Majeſty (which by the Regal Power given him 
by God, may do many things in ſuch Caſes) ſhoulg not be driven to 
extend the Supremacy of . his Regal Power, by wiltulnels of froward 
Subjects : It is therefore thought necefary, that the King's Highneſs of 
this Realm for the time being, with the Advice of his Council, ſhould 
make Proclamatians for the good Qrder and Governance of this Realm 
of England, Wales, and other his Dominions, from time to time; | for 
tae Netence of his Regal Dignity, as the Cafes of Neceflity ſhall 're- 
quire. | 212Q 3 al l [f! 
_ Therefore it is enafted, that always the King, for the time being, 
with the Advice of his Council, whoſe Names thereafter follow, (and 
all the great Officers of State are mentioned by the Titles of their O- 
ces only;) for the time heing,or the greater number pf them,may ſe forth 
a all times, by. Autharity of this At, his Proclamations,under fuct Pe- 
nalties, and of ſuch fort as to his Highneſs and his Council, or the more 
part of them ſhall ſeem requiſite. And that the fame fliall be obey'd, as 
tho' they were made by Act of Parliament, unleſs the King's Highneſs 
difpence with them under his Great Seal. FR * Wone) 
Here, at one blow, is the whole Legiſhtive Power put into the 

King's hands , and there was like to be no further uſe of Parliaments 
had this continued. ; TO 

Then there follows a Claufe, that would ſeem to qualifie and mode- 
Fate this excels of Power , but it is altogether repugnant and  contra- 
dictory in it (Gf. | Po 
And the Canviction for any Offence againſt any ſuch Proclamation, 
is directed not to be by a Jury, but by Confeſſion or lawful Witneſs 
and Pxqofs. | Foie me” TP 

And if any Qtffender againſt any ſuch Proclamation, after the Of- 
fence cammitted, to avoid the Penalty, wilfully depart the Realm, he is 
adjudged a 'Traytor. | 

Andthe Juſtices of Peace are to put theſe Proclamations into execu- 
tion in every Canty. And by anather Act of 34, and 35 Z7. 8.c. 23. 
Nine of the Great Officers are made a Quoruw, Sc. for they could nor 
' get halt the number to ad under it. | 

The Ad of x FE. 6. c. 12. (which repeals this terrible Law) begins 
with a mild and merciful Preamble, and mentions that Aq of King 
#7. 8. which as his A& of £. 6. does prudently obſerve, might ſeem 
to Men of Foreign Realms, and to many of the King's Subjefts, very 
ſtri,ſore,extream and terrible ; this At of King B. 6. does therefore, 
by expreſs mentian of that *Terrible At wholly repeal it. And fo 
_ Law {to uſe the Lard Bacay's phraſe) was hgnourably laid in its 
IIAVE. 

And Gad grant.it.may never riſe again. | 

It is very probable,that this Terrible Law was drawn byK. #Zexry the 
Eighth's own hand, by that expreffian .in it, that the wir Jnr wk ill tear 
the Diſabeying of his Proclamations, and the difograur done to him by it ; 
and by:ſeveral other Clauſes. The Hiſtory .of the Reformation, fob. 2.62. 
by Dodtar Burxet , mentions the Draught .of a :Bill intended for an 
A of Parliament, .conceraing giving.the King Power of Ereting ma- 
ny .new Biſhopricks, by his Letters Patents ; upon which the Author 
of that Hiſtory ſays, that the Preamble, .and. material parts of it, were 
drawn by King 7. 8: himfelf, .and.the darſt :Nraught' of It, under his 
hand, is full extant ; and-this.paſſed.the Lords, and was A1ent down - 

| the 
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the Commons : and this is the very ſame Parliament of 31 Z7. 8. when 
this terrible Law paſled. = 

Sir Edw. Cook, in his firſt Z»/t. fol. 99. defines a Diſpenſation thus : 
Diſpenſatio eft mali prohibiti provida relaxatio utilitate ſeu nece ſtate 

enjata. 

8 -» that great utility,or neceſiity,are at leaſt pretended for the granting 
of them ; now publick utility and neceflity, are the true grounds and 
fouridation of all Laws , (which I have already ſhewn, bind all Men 
alike, without reſpe& of perſon) But a Difpenſation does untie that 
Knot, or ſlackens and lets looſe that Obligation, as to ſome particular 
perſons, and in ſome caſes, and for ſome limited time, at the will and 
pleaſure of the Prince that exerciſes that Power. | 
- It looks like a Diſpenfation which Naamas the Syrian obtained from 
the Prophet Eliſha. In this thing (that is. in one particular) the Lord 
pardon thy ſervant to bow down himſelf in the ra of Rimmon, when 
his Maſter the King did ſo. Ye calls it a Pardon, bur it rather was an 
Indulgence or Diſpenſation that he crav'd. A Pardon is properly of an 
Offence. already committed. See Dr. Field, Dean of Glouceſter, in his 
Treatiſe of the Church, printed at Oxford, 1628. fol. 475. what 
2 Diſpenſation is, viz. It is in reſpect of certain perſons, times, places, 
and conditions of men and things. So that a Diſpenſation, permitting 
the Law to retain her worited Authority, only freeth ſome particular 
perſon or perſons, at ſome'times in ſome places, and in ſome condition 
of things from the neceſſity of doing or leaving undone that which 
(unleſs it be in confideration of ſuch particular circumſtances) ought 
to be done. EY 

A Diſpenſation is of a thing future, to allow of a thing to be done, 
that it may not be accompted for a Crime, and makes the thing pro- 
hibited lawful to be done. And thereupon the. Chiet Juſtice: YVaughay, 
in his Argument of the Caſe of 7homas and Sorrel, ſeems to take it in 
its right Notion, when he ſays a Diſpenfation obtaind, does Fus dare 
Tho he quarrels with Sir Edward Cook's DefinitiorP® of it, and ſays, 
it 1s gnotum per Ignotius. But, under his favour, it he diflik'd thar, he 
ſhould have given us a better. Carpere vel noli noftra, &c. | 

1. I know very well, that there are ſome of late, that do ground this 
Power upon the Soveraignty of the Prince, as if to be Soveraign, and 
to be. Abſolute, and So/utus a Legibus, were one and the ſame thing. 
As if it were inconſiſtent for a Soveraign Prince to be bound to 
Law. | bode 

A Prince may be a Soveraign, Z: e. no ſubordinate or ſubject Prince. 
Rex eff qui Regem ( Maxime) non habeat,and yet not abſolute and unli- 
mitted in Power. It is a frequent Argument, and often diſputed'in 
our Books, what Law the King 1s bound to, and where he is not inclu- 
ded in the Law. F ; 

2.. It hath been'argued, that becauſe the Laws are the King's Laws, 
that therefore the King may diſpence with the Laws : this Argument is 
of a vaſt extent in the conſequence, as that of the Soveraignty is. But 
it 1s 'not the King alone that makes the Laws, and tho' they are indeed 
Ins Laws per Eminentiam, and Denominatio ſumitur 4 majore, yet others 
bave a hand in the making our Laws , and a Propriety and Intereſt in 
them when once they are made. 

We ſhall be beſt inſtructed in the Uſe and Nature of a Diſpenſation, if 
we give ſome Inſtances of particular Cafes, wherein Diſpentations have 

been 


(.13 ) 
been allowed good by our Judges, againſt the Penalties of ſome particu- 
lar Ads of Parliament. For example, 

By a certain Statute, 'Gaſco;gy Wines and other Foreign Goods were 1,84nce of 
prohibited to be imported into this Kingdom, bur in' Zg/:fþ Ships, un- Diſpenfation. 
der the penalty of forfeiting the Goods, and it was a profitable Law for 
the encreaſe of our Navy and employment of our'own Mariners, where- 
in the ſtrength and fafety of the Kingdom is concerned. This import- 
ing of Foreign Goods in Foreign Ships was the Malurf, but it was only 
Malum prohibitum ; that is, it was no offence till the Law made it fo. 
It was not Malwm in ſe. It was theretore reſoly'd by all the Judges, 
2 K, 3. fol. 12. that the Ring might diſpenſe with this Law, Cum Clanſa- 
la non obſtante, and might give Licenſe to ſome particular perſons to im- 
port ſuch Foreign Goods in Foreign Ships. 37 

That which before this At of Parliament was a common Liberty 
and Trade, by occaſion of this Law, applying the Prerogative of diſpen- 
ſing to it, was now engroſsd into ſome few hands, from whence a Reve- 
nue it's likely was raisd ; fo that it might be faid, Sin took occaſion by 
the Law. | 

By the Statute of 17 A. 2. c. 5. no Aulnager or Weigher of Wool 
ſhall have any Leaſe for Life or Years of his Office, Jak, xi Charter 
or Letters Patents be made to the contrary, (the Statute ſays ) they 
ſhall be null and void : ſo that the Makers of this Law did not allow 
of any diſpenſing Powef, but provided againſt it, which ſhews what 
Opinion a Parliament hath of Diſpenſations. Yet it was reſolv'd, Dyer 
303. that the King, by a Noz ob/tante, might diſpenſe with this Law. 
The Judges indeed were of that Judgment, but the Parliament, 'who 
are the ſupremeſt Judges, plainly appear to- be of a contrary judg- 


ment. 
 - By a Statute made x 7. 4. he that petitions to the King for 
Lands, Oc. in his Petition is to mention the Value of the thing, &c. or 


elſe the King's Letters Patents, &c. ſhall be of no effect : yet Let- 
ters Patents to the contrary are good with a Non Obſtante. © 
By the Statute of 33 ZZ. 8. c. 24. for avoiding Partiality and Favour 

in adminiſtring Juſtice, 'no man is to exerciſe the-Office of a Judge of 

Afſize in the County where he was born or dwells, under x00 /. penal- 
ty ; and divers former As had been' made to the ſame purpoſe, as 

8 R. 2. c.2, &c. yet this we know 1s frequently diſpensd with by a 

ſpecial Non ob/tante ; ſo' that theſe Statutes are ſeldom or never ob- 

ſerv'd, and are of little' uſe. So. likewiſe 'is* the Statute of 7 Ed. 6. 

c. 5. for Retailing of Wine, according to the Reſolution in the Caſe of 

Thomas and Sorrel. © TIER | | 25 COS. 
Theſe may ſuffice to ſhew what'is meant by the Term Diſpevſation, 
and what the Nature of a Nox o&/tante 1s. 
| Tt is an indulging of a Priviledge to ſome particular Perſon, or to a The Definiri- 
Corporation, allowing him or them to do a thing that is prohibited by on of a Di- 
ſome Ac of Parliament, (under a Penalty) without incurring the Pe | S———_ 
ty. The doing whereof was lawful to all, till that particular Law did 
make it an Offence to do it. hdd £4 

_ The Chief Juſtice Yawghar, who argued in his turn the laſt but one 
of all the twelve Judges, in the late great Caſe'of "Thomas and Sorrel, 
| (and there was hardly ' a Caſe in all the Books” under that Title, but 

what had been cited by one or other, and all the Rules and Diſtin&ions 


were there remembred) yet that _ Juſtice, after all, ſays, that not 
L  _ one 
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one ſteady Rule had been given either by the Books, or any of the 
Judges, (that argued before him.) And for that trite Diſtinction, ſo 
generally ufed, of Mal in ſe & malum prohibitum, the Chict Juſtice 
Vaughan profelles, that Rule hath more confounded mens judgments than 
retified them : yet he himſelt gives us no other. 

Which ihews, that the Noton of Difhy/<ies is not very ancient 
with us ia our Law, and is but rare, as yet unform'd, not licked 
into a perfect ſhape, (TI mean ſtill Diſpenſations with fome Acts of Par- 
lament, fuchas this of 25 Car. 2. not the granting Nox ob/tante's as to 
mil-recitals, or non-recitals in Grants of Lands, &c. 

fr having yet no ſteady Rule, and yet being frequently uſed, it is the 
more fit. for the Supreme Court to give ſome certain Rule init, that may - 
regulate and guide the Judgment of Inferiour Courts : and this is the 
proper work of the King and Parliament. 

And becaule we find it a growing Miſchief, and getting ground upon 
the Law,,and every day brings forth new Precedents, it is ugh time that 
a ſtop were put to it. F 

So much for the Nature of a Diſpenſation. 


TheOriginal I ſhall 4a the next place endeavour to trace out the Original of this 
of Diſpenſa- Inventian of a Diſpeaſation, when it firſt began, and who was the Au- 
__ thor of it, and-thew, that it was look'd upon as a Monſter, and ex- 
claim'd againſt by Kings and States and all Geod Men, and yet the Pre- 
cedent. was followed, and the Abuſe of it ſpread and increasd, and hath 
been ever ſince growing. x 
I ama not the firſt that have undertaken to make this Diſcovery : In 
the Argument. of jthe Caſe of Comendam, in Sir John Davy's Reports, 
fol. 69.6. It is ſaid, that the Nox obſtante was invented and firſt uſed 
* Mar/ilius 10 the Court of Rowe, and they bring an. * Author that denounc'd 
CO 2 Woe again{t that Court, | for introducing fo ill a Precedent, mif- 
of ben in Chievous to all Common-wealths in Chriſtendom ; for the Temporal 
his Defenſor. Princes Prefs Pope to diſpenſe with lus Canons, in imitation 
pack. of him, ' have uſed -it as a Prerogative to diſpenſe with their Penal Laws 
and Statutes, where. before they cauſed their Laws to be religiouſly 
oblery'd , as the Laws of the Medes and Perfians, which might not 
be changed Thus {ays that Report : Here we ſee from whence 'twas 
borrow! 


The hte Chief Juſtice YVaughay, in his Report of the Cale of Thomas 
and Spret, fol. 348, does acknowledge, that the uſe of Diſpenſations was 
prinerpally derived. to us irom the,Pope. -- | 

Its Antiquiry. Now, to make ſome conjecture about what time it began, that we 
may diſtover how old i is, and which of the Popes was the Author 
of 1t. =o | 

+.-7 The Hiſtory of the Reformation, fol. ror. ſays, this Power of Di- 
(Dt. Barrow penny. #h the Laws of the Church by the Popes,. was brought in, 


of di Pope in the later Ages. Popes Zofimus, Damaſus, Leo, || and Zilarius, do 
_ freely : acknow ledge they could not. change the Decrees of the Church. 


See there the It is ſupposd, it was firſt invented by Pope Zzecent the Third, about 
unreaſona- the begining of the thirteenth: Century , + and. about the times of our 
blew bf King Jp, and his'Son King Zewry the Third ; and it is obſervable, 
os that ua this Pope's time the Doctrine of Tranſubſtantiation was firſt de- 
+ Anno 1215. Creed to be an Article of the Faith, and this at the Council of F Lateran - 

that Doctrine, which by this very Act of ours, is to be declar'd againſt, 


and 


( 4s) 
and is now difpensd with. This -is cet Pape - that 'excommunictted 
Ortho the Emperour, and aur Kuig 8.2 6a ba him et hl to. rc- 
ſign his Crown, and to take .it-back him agaia to-hald of big 
at the Rent of 1000 Marks? What good Hue can we expett from tuch 
a Father. 

After the time of this, Pope, Diſpealations began more frequent! 
to be practiſed by the Sucreflors af Jznecewt the: Ehurd, by interns, 
and >. Pope pla the Iyuath, and Jwocent the Fourth , buc they 
were exclaimed againſt by all Kings and Princes, -and:by- oa the:good 
and learned Wakes of that 'Age, which ſhews, that they, had not been 
ancient, and. that the Kings und Princes ithemlves had nat \then fol- 
lowed the ill example in Dilpenng wth their Laws 5 for had they done 
io, they could not with any- contidence-heve condegn'd the: Pope for 
uſing them. 

Abd we may: lee how |odious thele Djſpenlations were, by the vile 
Epithet's the learned and good Men of that Age gave-them. 742 

We have a full Relation of it trom-one of their own:Qrder, a Monk, 
but an Hiſtorian, of very geod. eſteem, that is, ' Maerh.: Pare: ; ho tells Pag. 646," 
us, that our King Henry the Third ſent Earl Biged and other Noliles-to 647. 
the Council at Lyons, and amongſt others, one William de Powic, .one'of 
his Procurators, and a Clergy-man, who made en Elegant Qretian, wip- 
ping up the horrible Oppreſiions uſed -by the Pope upon Enm/and;; and - 
then deliver'd in an Epiſtle, |directed to-Pope Juzocent the Fourth, ts 
the Magnates & ©ujverſitas Regni por ang to the.ſomie effect. Aſter 
this had been openly read in the Council, and a mighty Gilence followed, 
and the Pope gave no Anſwer toit. TheKing's Proctor, Prier:hrgad- 
debant querimoniam graven E iſeriam widelicet -de winlends Qpptt foodie, 
intolerabili gravamine, GO impudents _ _— _— gue" (per 
hanc Inviſam Adje&ionem Papalibus Litexis Go eden rean (Nonod- 
ſtante) Sc. exercetur Es quan Fus pro wi habetur tp clarhentias Jerd- 
pta Enervantur, lays that Hifterian, -; 

The ſame fn 6a lays, that the Reformation ot Xoany things: 
obtained from Pape znocent « Sed onwea. ber. &, atta, per bue Ae) 
(Ne rang obſtante”) infirmantur: ; abi vers fides ! ubjjara! paeferepticg 
ſolidari e i + 1 

Our King Hexry the Third converi' his Paclumers, aviread, © 
hors them the Articles of rg  had-fo fant to Knie, 

amonglt others one in wor vie; Graukr dpgwes Ang 
ex antes adventu illins infamis nuncit (Nog obſients).per yarus 
ramenti Religjo, Canſuctudines: antique, Scripturanon gat Conc fin 
autoritas, Fura & Privilegia debilitantur &\ cnancſcend. 

We find it frequently termed ( Devaſtabihs AuheSniNos obftarte') 
and.we find the form of his Dilpenſation running 44-theſe, wards viz. 
Yadulgentia p—_ vel privilegio — aut C Rags in Goneras 


Comcilio edita; Now obſtante. 
The Pope afterwards requized a third park of the G af al in_ 


"Was 


ced Clerks, and ({ays that Hiſtorian) Multi aujedtis aur fires Confietid- 
nibas ; aaa other): per wirbum & Adj} inhem wee * Sir Robert 
lem (Non I_ Ju OrBnen pee Iuftitiam? 2113 11» (1111 Corton's A- 


bridgmenr of 
the Records of the Tower, amongit rhe OE: 3. nil 's4 Diſpenſarions 
from Rome, are laid roberhe chifriet | AO F 


# 
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£\ # _— 


Prinn's Se- 
cond Tome, 
fol. 504. 
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- In another Bull he requires the payment of 2 Sum of Mony from the 
Engliſh Clergy, Quocung; Privilegio ſeu Indulgentia Non obftante, Licet 
preſentes - de ipfis non factant Mentionem. This very Phraſe is 
grown molt familiar in Letters-Patents with us, and we ſee from whence 
it hath been borrowed. | 

\Zhat Temporal Princes t that time did not practiſe the like, does evi- 
dently-appear, not only by their frequent Complaint'of them ; but the 
Hiſtorian tells us, It was then grievouſly feared, that the Kings and 
Great Men wouldin time- be infected with the ill Example of the Pope : 
his words are, Quod multi formidabant vehementer. Ne Principes Laici 
& Seculares exemplo Pape Edofti Non obſtante talis, vel talis Chart te- 
zore : would revoke their Conceſſions too.” Therefore as yet it was not 


In practice by 'Temporal Princes, no not in Letters-Patents, much lefs 


in Laws. 

I ſhall give one inſtance, wherein we ſhall find the Pope teaching this 
very Leſſon to'the King of Zxg/and, (K. ZZ. the 3d) and inſtrufting him 
as. his Scholar, to write after his Copy. | 

King Z7. the Third had made ſeveral Grants to his Subjefts (Biſhops, 
Noblemen, and others) and had oblig'd himſelf by Oath never to revoke 


Pope Gregory the Ninth, by his Bull, (which Mr. Pri» (who had the 
zag of the Records in the Tower) ſays he found in the White Tow- 
er, under Seal) 'the-Pope commands the King to revoke theſe Grants, 
Furamento & Hiftrumentis prediftis nequaquam obſtantibus. 

King _ the Third was eaſily taught this Leſſon, and did ſoon 
put it in practice z and being reprov'd by ſome about him, for ufing of 
Non Obſtante's, the King juſtified himſelf by the Example the Pope had 


Ibidem, 760, Ven him : Nowne Papa (ays he) facit frmiliter, ſubjungens in Literis 


fris manifeſte Non Obſtante aliguo Privilegzo vel indulgentia. But as yet 
it was not exerciſed 'as to Ads of Parliament, till a long time after. 
What {ad Apprehenſions it raisd in good Men, may appear by an Ex- 
ample or two : When one of theſe Patents with a Nox Oiſtante in it, was 
progduc'd inthe Courts of Weſtminſter, one Roger de Thurkeby, (who was 
2:Judge of the Court of Common Pleas, in the time-of King Zeyry the 
Third) upon the hearing of it (fays the Hiſtorian) 4b alto ducens ſu- 
Jpiria-(he fetcht a deepfigh) and, De predifie adjettionis appoſitione - 
Fhat is —_— ing this Clauſe or Addition of Nox Obſtante. Dixit hen ! 
hea !' hos ut quid dies expettivimus ecce jam Civilis Curia exemplo Eccle- 
fiaſtice Coinguinatur & a Sulphureo fonte Rivulus intoxicatur. 4 
-».'This plaintyſhews the time when the uſe of them was firſt introduced 
into Exg/and in Civil and Temporal Caſes, they were not uſed before 
the time of KingHerry the Third, which is not ancient enough to make 
2 Preſcription by che Rules of our 'Law, and we ſee from whence' they 


I ſhall now cite the Judgment of a famous and learned Biſhop of thoſe 
times,concerning theſe Nor Obſt ante s : that of Robert GrofteF?, or Great- 
head;-who per excelentiam, was generally fil'd no more, but ('Lincot- 


 nieifes )-in the Book of his that 1s Entituled, De Cefſatione Legalium, 


- Publiſh'd by the lateDean of Windſor (Dr. Reeves) : There are ſome Te- 


ſtimonies given of the Biſhop, out of Authors in the beginning of that 


' © Book: Amongothers,it isremembred of him that he ſent a ſmart Epiſtle 
Innocent 4th, to the then Pope, wherein he does cry out upon the Pope, for that the 


Pope's Bull did ſuperaccumulate ( as he terms it ) the words ( _ _ 
ſrante 
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flante) which words, ſays that good Biſhop of Lincoly, did, Chriftzaue 
Religzons pur itatems & hominan tranquilſitatom perturbare : And he does 
therenpon affirm the Pope to be Antichriſt : Nowe (lays he) Avtichri- 
tus merito dicem[us eff ? And to prove him tobe Ancichrif he farther 
charges him : Prividegia Santtorum Poutificum Romanorum pradeceſſorun 
ſuorum Papa impudentur annullare, per hoc Repagulum ( Non Obſtamte) nou 
erubeſcit, fic diruit, & reprobat , quod rants © tot Santls adificarunt. 

When nocent the Fourth read this Biſhop's Letter, he fell a {iveari 
by Perer and Paul, thar he would Confound him : I» tantam cofuſio- 
mem precipitartt ut ttias nnd fabaln foret, ſbupor & prodighm * And 
that he would command the King of Zw/avd, (whom he there infoknt- 
ly term'd, Nofer YVaſalus, (a Tenars, or Vavator): BY ut plus dicam 
Mancipium (his Property) bun nutu woftro incarcerare. 

But'the Cardinals then about the Pope, adviſed him to conſider bet- 
ter of it ; for (laid they) TY wwrafatramur vera ſunt quie dicit, Catho- 
ticus eff, imp & Soniti fas. 

Of this Bifhop ( lays Mr.'Camides in his Britannia) he was,” Terri#- 
cus Papxe & Rexis Redargutor manifeſts ſimus, W wer itaris amator. Fen- 
ry oe Knighton welds this of him: A Innorentinm Papam mifit Epiſtolom 
ſeri zonantern, (a thundring Epiſtle) qua dere ad curiam wocatus'® Fx- 
communicatus appelavit a Curia Innocentii ad Tribunal Chriſt. , 

And this Uſarped Power, ttho' uſed with more modeſty at firſt, yet 
a ſhort time/it grew to'that heighth, chat: prov'd4 able and in- 

The Bull'of Pope Pu the Fourth, publiflies Decrees, Nov-obhantibrs 
Conſtitutionibus © Oralinatidnibus- lie. I" 

Another Difpenſation of the fame Pope's runs in theſe words, -v;z. 

Licet Chriftus po#t canam\inſtituertt - ſab araq; Specic Pans © Yini Ve- 
nerabile Sacramontum-; amen hoc Non 'Otſtante, 8&0. 'The Pope takes 
upon hirn to-Diſpente with that Sacred Inftitution : 4 conffedentibus (for 
ſo he -prophanely exprefies it) ſub utraq; Ga Laicis tantum modo fab Spe- 
cie Pans Jaſcipiatur. Ot Ss CH 

In the *Oath of a Biſhop to the Pope (extant in the Roman Pontificdl, , , 
Et out by Pope lower? the Eighth) the Biſhop upon his Oath-doth ac- i, ths Pope's 
-khowledge amonigft other Fe or dr That the 'Pope'can make void Supremacy. 
Promifes, Vows,Oaths, and Obligations#o Laws, by his Diſpenfations. 3" 

Dr. Marta'tle Farifcliftione athirms, That Papavte- Plenitudine poreſtu- 
tis poteftDiſpenſare contrarjus Divinum., 'Scontra Hpoſtolam, eff fuper » 

 vomnia Comcilia, quiz interpretarar, #olliF&\Corvigit. © b” 

The Glofſator upon'the Gynon Law-(avowed bythe Rera of Rome) 

(as the Hiſtory of the Council of Trent does quote him) holds the Pope 

can Diſpente againſt the:Old Taſtament, 'and'the Four Eyangdliſts, and 
oO 12s Dekaicou 7de-tpolery-ofhoictanth ok 

Bi wel, :in:his Defence of The.Apology of the Clhnreh of Engyani, 
cnt Eh ns, brings.in one 'of their Cupadits thatholds, That'the 
Pope, Privilegium dare poteFt contra jus Divinum, Papa Diſpenſare'po- 
'teft- te Omnibus precepts '60teris © Novi/Teftaments. It 'is part of the 
'Deſcriprion-given of Antichriſt, by the Prophet Daviel, "chap. 7. He ſhall 
think that hexray-change/Times, and Laws, and they thall begwenm- 
An VrExpaddcirerrbcopitilerothe Thefiladae I 

'BiſhopJeue/sExpoſitionawpon the Epiſtle tothe Theſa/onians,401. I 3 1. 
Annick fays che Biſhop.) is there:called O. Aromes, a Man without 


Order or Law, that Man of Sin ; whiehiis one rn = 
| F nti- 


I. 3. c. 3. ſect: 
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Antichriſt. He ſhall ſeek to be free and go at liberty, he ſhall be tied 
to no Law neither of God nor Man. Hence it 1s ſaid of the Pope, 


that he is ſolutus omni Lege humana. In its que vult, eff ei pro ra- 
tione voluntas nec eff qui dicat ili, Domine cur ita facis > Ihe potet 


ſupra jus, diſpenſare & de Injuſtitia facere juſtitiam Corrigendo jura & 


mutando. | | : 

Pope Martin the Fifth diſpens'd with a Man that married his own 
Siſter. 

In this laſt Inſtance the Pope did direQly write after the Copy of 
an Heathen King. The ſtory of Cambyſes is the ſame Caſe in the very 
point with this laſt of Pope Marti». Sir. Walter Rawleigh mentions 
it in his Hiſtory of the World. .Camby/es inquir'd of his Judges whether 
there were any Law among the Ferfans, that did permit the Brother to 
marry his own Siſter. It was the intent of Cambyſes to marry his own 
Siſter too. The Judges (who as Sir Walter Rawleigh obſerves) had ej- 
ther Laws or Diſtin&tions in ſtore to ſatisfie Kings and Times, they 
make a ſubtil Anſwer, that there was.not any thing written allowing 
any ſuch Marriage : But they notwithſtanding found it in their Cu- 
ſtoms, that it was always left.to the Will of the Per/ran Kings to do 
what beſt pleas'd themſelves. This was a Nox obſftante with a wit- 


- nels. JE 


This ſurely, and the Popes practice together, gave the occaſion to 
Mr. Chilingworth's obſervation. He thatwould uſurp (fays he) an at- 
ſolute Lordſhip over any People, need not put himſelf to the trouble of 
abrogating or difannulling the Laws made to matittain the Common Li- 
berty, for he may fruſtrate their intent, .and compaſs his deſign as well 
if he can get the power and-authority to interpret them as he pleaſes, 
and to have his Interpretations: ſtand: for. Laws. If he can Rule hig 
People by his Laws, and his Laws by lus Lawyers ;_ therefore (ſays he) 
there is a neceſlity of a frequent reſort to -be had to the Law-makers 
not only to reſolve Difficulties of Judgments, but to keep the 
Power of Interpretation within its due bounds ; which is excellent ad- 
VICE: Fe | £ 34 

' T ſhall give but one Inſtanceimore, and that is of the moſt impious 
ſort of Diſpenſations that could-poſiibly be deviſed ; I find it in the Hi- 
ſtory of the Church of Scotland, written by. Archbiſhop Sporſwood. He 
tells us, that -in #0 1580. Dipenſations were ſent. from Rome into 
Scotland, whereby the Catholiaks -were permitted to promiſe, ſivear, 
ſubſcribe and do what elſe ſhould. be requird of them, fo as 7» mind they 
continued firm, and did uſe their diligenge in ſecret to advance the Ro- 
man Faith. 
_ Thus we ſee the monſtrous Abuſes brought in by Diſpenſations : I 
have been ſomething long upon this Subject, but it was neceſſary to 
ſhew how that it is in the very nature of it, to be ſtretching and grow- 
ing, and at laſt to be altogether unlimitted, and will totally ſubvert the 
Law. - 


Having thus laid my Foundation, I ſhall now proceed from thence to 
raiſe my Arguments againſt Diſpenſations in general, to prove, that 
they are not Law, but indeed contrary to Law and deſtructive of it. 

I hold there is no juſt nor lawful Power of Diſpenſing with any Act 
of Parliament, in any other harids than in thoſe that are the Law-makers, 
that is, in the King and Parliament. in conjunCtion : (I confine my (elf 
to Diſpenſations with Acts-of-Parliament.) | 


I. My 
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1. My firſt Argument ſhall be from the Nature of a Law, (whereof 
an Act oft Parliament is the higheſt and of greateſt Authority.) A Law 
hath its Name (as I ſaid before) from its Nature, Lex 4 Ligands, it 
binds and compels to Obedience, and it-binds together and cements, it 
knits and unites a multitude of People, and makes them all as it were 
but one body. | 
Now a Diſpenſation is of a quite contrary nature, and is deſtructive 
of Law : As the Law does Lzgare, a Diſpenſation does Relaxare. Tt is 
defin'd to be, Relaxatio Furs : 1t does unbind and ſet looſe the Obliga- 
tion of the Law, and by conſequence tends to the diſſolving of the Body 
Politick. Whatſoever is deſtructive of the Law cannot it ſelf be Law : 
for then the Law would be felo de ſe, Lex que Leges evertit ipſa Lex 
eſe non poteft, a thing divided againſt it ſelf, and therefore will not 
ſtand. bi non ef? pudor, nec cura juris, inſtabile Regnum eff, (fays Se: 
neca. | ET! 
4 pA is made by an univerſal conſent and agreement of Prince and 
People. 
Fins already ſhewn, how that the Common Law (which is as an- 
cient as the Nation it ſelf ) is that Covenant which was agreed upon 
by Prince and People at the firſt framing and inſtitution of the Govern- 
ment. | 
The Statute-Law hath its Force and Authority from the like conſent, 
and nothing is Law without that conſent, as appears by the Preamble of 
25 #7. 8. c.21. concerning the very Point of Diſpenſations ; Sir John 
Forteſeue ſays,Rex leges fine ſubditorum aſſenſu mutare non poteſt ; pote- 
ſtas regia lege cohibetur, in his Book de Laudibus legum, &c. 
Now for the Prince alone, without the like conſent, to depart from 
that Agreement, and at his will and pleaſure to break any Article of it, 
is in effect to put the ſole Power of the Law into the hands of one per- 
ſon, which receiv'd its force and vigour from the conſent of all, which is 
irrational. _ | | Ws, | 
* Braflon, who, as Sir Edward Coke ſays, in his Preface to the Ninth # gic z4coke 
Report, was a famous Judge of the Common Pleas, in the time of King 2 Inſt.27. No 
Henry the Third, is of this Judgment, Leges (lays he) cum fuerint ap- Lawor Cu- | 
probate conſenſu-utentium & Sacramento Regum confirmate, mutari nou rag TGT 
poſſunt nec deſtrui fine Cotomuni conſenſu & Concilio eor' quor concilio, © annut'd bur 
conſenſu futrint promulgat@, | | ns by At of | 
2. The Laws of Erg/ard (both Common and Statute Law) have (as **menc. 
I have already hen) a different Original from that of the Power of —=__ 
Diſpenſation (as it is exercisd now among us) they have not the ſame _m Diff 
Father. The King, (who is Pater Patrie) with the conſent of the'kram.329. 
People, is the Father of our Laws, he 1s Furs Pater : but he that 1s called 
the holy Father, and from thence hath his name of Pope, is the Father 
and firſt Inventer of Diſpenſations : fo that there 1s no kindred nor affi- 
nity between the Law and Diſpenſation. | 
3- The Laws amongſt us and this faculty of Diſpenſations, as they 
have a different Original, ſo they have no reſemblance one of another : 
facies non omnibus una eff, they have contrary qualities and diſpoſitions. 
The Law is equal and impartial, and hath no reſpec of perſons, and 
(as before I obſerv'd from Ariſtotle) is a Mind without Aﬀection. Now 
the nature of a Dilpenſation is to favour ſome, to ſet ſome at liberty 
from the obligation of the Law, and is a kind of przterition of others, 
leaving them ſtill under the.tye and obligation, and obnoxious to = 
| penalty 
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Penalty if the - tranſgreſs. Whereas, in a well govern'd Kingdom 
there vught to be 7/414 ponders, and Una Menſura in diſtributive, as 
well as commutative Juſtice. 

| mom part of the Oath that was taken by King Wi#;am the Firſt, 
(who is commonly ſtited the Congquerour) that he would, quo jure 
Anglos & Frances traftare : Which Oath favours nothing of a Con-- 
queſt; nor dots it run in the ſte of a Conquerour. 

And it is the -Oath of a Judge at this day, That he ſhall truly ſerve 
the King and his People, &c. That he ſhall do Right to every Perſon, 
avithBadding the King's Letters, that is, notwithſtanding any (Nox 
Obſtante)). | | 

It 1s ? Maxim inFaw, Qu modo aliqurd Ligatur, eo modo difſolvitur. 

Now a Law being made by Confent of all, ſhould not be Diſfoly'd 
again, but by the, like Conſent ; that is, by Authority of the King and 
Parliament, who have the Legiſlature. Dr. Wifet in his y 6, Pas 
piſmi;, makes 4 Difference between a Toleration , and a Diſpenſation :s 
That of Moſes, in caſe of Divorces was a Tolleration. A Diſpenſation 
(fays he) muſt be of as high a Nature as the Inftitution : None but the 
Law-Maker, can Diſperice with the Law, not he that hath but a ſhare 
in the Legiſlature. FOES 

And from hence I ſhall take occaſion to aſſert, and ſhall endeavour 
to make good 'my Afſfertion by Law, that the Lawful Power of Diſpen- 
ſing with'an A& of Parliament, that concerns the Publick, is only in 


the Power of —_ of thofe rhat haverthe Legiſhtive Power. IT confine my felf 


Diſpenſing. 


The Statute 
of Diſpenſa- 


t10n. 


The Pieam- 
ble. 


taken by 


touch Acts only as concern the Pablick (as the preſent At we have 
now to do with, dves \n a very high degree). And therefore T hold that 
none "can Difpente with ſuch a Law , but the King and Parliament, 
and fch as they entruft with it. | RS 
1 ſhall begin to'prove this'by an At of Parliament, which is'the 
higheſt REfolve zrid Authoriry if our Law : Tt 'is in the Preamble of the 
Act of 25 Hen. 8. c. 21.. (the Statute of Diſpenſations) and the Preamn- 
ble'of a Stature is Law, "as well as the enacting part, or body of the 
xW, It is in effe& a Dechration'of what whs Law: before, 'at Teaſt i 
ſhews the Opinion and Judgment of 'the Law-Makers ; which is '6f 
hgh Authority. | / | 
It firft atterly difowns and renounces the Pope's fong uftrped Chith 
and Pretence of Diſpenſing with any Perſon within this Reatm, evehin 
Matters Spiritual, tho' by him-praQtisd'for many Years. 1 deſue to 
obferve upon this, that long uſage by an Uſurpation, gives no lawfil 
Right : But 1 would further obſerve too, that where it hath been Jong 
adnitted mdufed, 'it is in ſach Cafereaſonable for none but the Suprearh 
Conrt toundertake it, and declare againſt it. 
In the next 'phce, this Act of Parliament does affirm, That this 
Realm —_— to no Laws, but fuch as have been made-and 
ſufterance'of the King and his Progenitors, and the People of 
this Realm, at their free Liberty, by their own Conſent to be uled a- 
——_ arid have bound themſelvesby =_ Ule and Cuftorn, to 
the obfervance of them, 'as'to' the caſtomed and-ancient Laws of this 
Realm Originalyettablith'd, as Laws of theſame, by the faid Sufferance, 
Corflents, and Cuftoms,, Ard hone otherwiſe. This ſhews 'the Origi- 
nal-of 'our Cominon 'Law. - This likewiſe 'clearty proves, that whate- 
ver 'is tmpoſed upon the People without their Conſerit, hath [not 'the 
Anthority of 'a'Law : And it cannot be ſheiwn that ever the-People/did 
conſent 


Us w_ 
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conſent to this Power or:PraRtice of granting Diſpenſations. :,Bjyt-ir 
plainly appears. that our Adts-of Parliament are ſo tar from-approying; 
or countenancing of it, that; they: have often-lenced- againſt it, altho';in 
vain hitherto. And tho' the-Ulage havie been very; Ancient-(as:I:haye 
ſhewn) yet that gives it ;no awtul' Authority ;''tor this Preamble de- 
clares, thoſe only are Laws binding; to the People, 'that have been 0r7- 
ginally eſtabliſh'd as Laws...” /The word: (Originally ) refers no-.doubt 
to our very Primitive Inſtitution, which is Common Law, or at leaſt 
to. a time ſo ancient, as, that the Original cannot be traced out,” nor 
ſhewn, and then it ſhall be preſum'd to.be the Common Law..,'' Now I 
have (I hope) clearly evinced that the: very firſt invention and pra- 
ctice of Diſpenſations by the Biſhop of Rome, is not time out of mind, \, p,.c.;. 
nor can the Uſage of it here by imitation of the Pope; reach 'zp to. a prion. 
Preſcription, in the judgment of our Law, nor by the Rules of. it-: For 
Sir Edward Cook in his firſt Inſtit. Fol. x15. treating of a- Preſcription, 
and the nature of it, ſays, That if there be any ſufficient proof iof Re- 
cord or Writing to the contrary, albeit it exceed the Memory. of any 
Man living , yet it is within the Memory of Man, in a legal ſence, 
it had its Original ſince the beginning of the Reign of our King Richard NTT 
the Firſt, (that is inthe time ot King Joby, and King ZHevry the Third). jet 
But that which makes it much the ſtronger 1s, that this Declaration in a Writ of 


of the King and Parliament againſt ſuch Dilpenſations and Laws intro- Right, is &- 
mired to tne 


time of R. I. 


duc'd without the King and Peoples Conſent, does conchide with Nega- 
tive Words, wiz. ( and not otherwiſe ) Tad is excluſive of- all other , 
that is, that nothing is Law. without their Conſent. _ - of 
And this Statute of Diſpenſations monde to-ſhew,wherethe true 
and lawful Power of Granting Diſpenſations is veſted;'u theſe words,v7z. 
It ſtands with natural Equity, and your Reaſon, that in all Laws Where the 
humane within this Realm, the King and' both 'Howles repreſenting the ue Power 
rize ſome Perſon to Diſpenſe with: thoſe, and all other humane Laws Py 
of this Realm, and the ſame Laws to. abrogate, annull, amplifie, and 


Whole State of the Realm, have full Power fo Dijpenſe, and to Autho- * Diſpenſing 


. diminiſh as it ſhall be ſeen unto the King, the Nobles, and the Com- 


mons of the Realm preſent-in Parliament, meet and convenient for the 
Wealth of the Realm, and then it does diſpoſe of ' the-Power of Diſpen- 


tion in Matters Eccleſiaſtical to the Archbiſhop of Canterbury ; ſome 


whereof are to be confirm'd by the King, and others that may be good 
without the King's confirming. +. HED 

And altho' the body or. enacting part of this Statute, extend only to 
Cauſes Eccleſiaſtical , yet the Preamble does reach expreſly to all. hu- 
mane Laws. 05 

This Statute of 25th- of Henry the Eighth, was made 1n the time. of 
ſuch a King, as we all know, by reading our Hiſtories, ſtood highly 
upon his Prerogative, and would never have conſented to ſuch a Decla- 
ration, concerning the Power of Diſpenſing, if it; had been a ſpecial 
Prerogative in the Crown ; and had there been. ſuch a Power in the 


' Crown, the King would: never have ſuffered himſelf. to. have been de- 


priv'd of it, and to have it diſposd of into other hands, by the Parlia- 
ment, and there would'haye been no need of paſſing fuch a Law, the 
King himſelf alone could eaſily have tranſacted all this Matter proyided 
tor by this A of Parliament, had he had the fole Power. ; 
It is true that the Lord Z7obart, in his Reports, Fol. 146. mentio- 
ning this Act of Diſpenſations, and TI Notice'that.by the nels 
words 


TR IO IE Wn I REDD re i RE EF. tn rc ET - ens A nn 


( 22 ) 

wotds' of the AR; all Diſpetiſitions; ©c. ſhall be granted in Manner 
and Form as is preſcribed by that '/AQ, and not otherwiſe ; yet he holds: 
that-rhe King 1s not thereby' reſtrained, but that tis Power remains: 
full and perft& as before, and that he may ſtill grant Diſpenfations' as 
King': for (fays he) all Ats of Juſtice and Grace flow from'him. - - 
his and fuch like Statutes = the Lord Zobart) were made to 

put things into ordinary form, and-ro eaſe the King of Labour, not to 
deprive him of Power. EY 
This Opinion of his is grounded upon a prefumption, that the Pow- 

er of Diſpenſing with Laws, was always from the beginning a Prero- 
gative inherent 'in the Crown, not examinifig who was the firſt Au- 
thor, and the time'when iﬆ firſt began, and whence we borrowed the 


uſe, *and how there' was a time within evident proof of credibke and 


anthentick Writers, when Diſpenſations were not in uſe, and fo'rthey 
are within the time of Memory in a Legal Conftration, and cannot 
be by Preſcription. | 

And it is plam every Legal Prerogative muſt be ſo by Preſcription, 
that is, fed time ont of Memory of Man, and whereof there is 'no ſu- 
ficient Writing to the contrary, 

Bat I may #ppeal to any unbiaſsd and equal Judgment, upon the 
reading of this At (eſpecially the Preamble of it) whether this Act 
meerly intended to 'put things into an ordinary Form, 'and 'to cafe the 
King of Labour, or whether it was not to put an abſolute ſtop to the 
former Pra@ice; and does not diretly declare and determine where 
the true Power of Difpenſing ever was, and therein ufes thoſe excluſive 
words (and not Rherwiſe) for theſe words are in the Preamble, as'well 
a5 inthe Body 'of the Act. | | 

So that this Conftrufion of the Lord Hobart's, That ſtill the King 
may Diſpence aloneby Himſelf, and that he might have:done 1o by his 
Preropative, before*the 'Making of this Statute, and may do fo ſtill, not- 
withſtanding ths Statute is directly againſt the very words:of the Sta- 
tute, that ſays.itſhal{ not be otherwiſe then as'the Statute direQs, and 
being in theNegative-are the ſtronger. 

And the three Inſtances, or Caſes; cited by "the Lord ZZebart, all out 
of Dyer, 'do'/not'cotne home'to'the'Cale of _— Granting Difpen- 
{ations in other manticr than the Statute of 25-27. 8. c. 21. hath direQ- 
ed, which expreſly enacts, that they ſhall not be granted otherwile. 

_ x. His firſt Inſtance isout of Dyer, 211. theStatute of 28 7. 8.c. 15. 
appoints, "that the'Commilſioners for Tryal of: Pyracy, ſhall be:named 
by the Lord Chancellor ; now it happened there was'no Lord Chancel- 
lor, but a Lord Keeper, and it was held, that hemight name the Com- 
mifſioners, by he 'meaning of this 'Statute, as well as the Lord Chan- 
cellor. - This is, under favour, but a weak proof of 'the King's Power or 
Preropative, of ' varying from the Directions of an Act of Parliament, 
or diſpenſing with the Rules preferib'd by it ; for it is a meer imagina- 
ry variation, the Lord Keeperever having the lame Power:-as the Lord 
Chancellor; and it &'hot meerly'{o-enafted, but declar'd :by the Act of 
5 Eliz.z. 18. which proves it was Law before. And'yet ſome Judpes 
held-the Comm 1s were/not well named, but'thatztthe Commuſſion 
wyvend”7}- 21701 7-7 

2. The ſecond Inftance or Authority that the Lord Z7obart uſes to 
provehis Afertion, that the words (and not otherwiſe) in the Statute 
of Ditpenfations, 'do not reftrain'the King's Power, but that the may 

| do 
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do otherwiſe, is out-of Dyer, 225, That, Queen Elizabeth might make 
Sheriffs without. the Judges,notwithſlanding the Eye 22 bag, 
have occaſion to examine and ſpeak to.more fully he | . 
ſhall reſerve it till then, and doubt not to ſhew, it 


the Plague, when the great Officers could not 
quer, " the'Statutes require for the chuſing 
was held at Hertford; and the Report, fans, She! 
the Queen, for the moſt part, but out of thoſe Names that re 


: 


the Bill for the former Near. And the Book only lays, Zt was 
Queen might do it by. her Prerogative. a RN 
3. The laſt Inſtance, that the Lord ZZobart gives, is out of Dyer, 
303: 6. that the King may grant the Aulnagers Office without a Bill 
IRA by the Treaſurer, tho the Statute of 31 2, 6, c. £ lays the 
Grant of that Office ſhall þe void, without a Bill ſeald by the Trea- 
ſurer. wr 4 ng ES. 

The Reſolution of that. Poznt is very obſcurely reported, but how- 
ever take it at the ſtrongeſt ,, this is. in ,a matter that concern'd the 
King's Revenue, .and where it may more ooARainy be faid by the 
King, May 7 not do what 1 will with my own > And this Statute may 
cally be uaperood ©o be. 4 Bat The. grommng of SNAAING mee ag 
ordinary form, and to eaſe the King of I.abour, and not to reſtrain his 
Power. If that may be faid in any Calc againſt the expreſs words of. a 
Statute, it may be ina Caſe that concerns meerly his Revenue, as this 
of the Aulnage was. cniort ooo es 

In the next place I ſhall ſhew, that the ſtream of, Pilppoſations di 
anciently run in this channel, till afterwards it found out anotfy 
courſe, and that Diſpenſations with Laws, were only in the ſame hands 
as had the Legſlature, that is, in the King and Parliament, in former 
times; and this anſwers that Example that hath been uſed, that Almigh- 
ty God diſpensd with his own Law of the ſixth Commandment, whe 
he commanded Abraham to ſacrifice //aac : God was the great and only 
Legiſlator. Now the King 11s not the.fole Legi 3h 

I ſhall preſent you with a very full Precedent and Proof of the 
Power of Dilpenting with Ads of Parliament to be no where elſe but 
where the very Legiſlative Power.is. And that the Kings have ſame- 
times .accepted it tram them in ſome particular caſes, and for ſome 
limited time , -and with divers reſtriqions, which. is a full acknow- 
ment, that it belongs only to the Legiſlative Power to diſpenſe with 
Laws. | 

The Commons, for the great Aﬀiance which they repoſe in the King, :5 R2.mu.8. 
granted, that he,.by Advice of us Lords, might make ſuch 7oleration | 
touching the Statute of .Proviſions, .as to him ſhall {cem good, anti/ the 
next Parliament, {0 as the. Statute be repealed 12.no: part thereof... So 
alſo as the Commons may diſagree thereunto at the next Parliament, 
with .this.Proteſtation too, that this their Afſent being indeed a No- 
velty, (theſe are the very words) be taken for no.example. This js 
granted with abundance of. caution and jealouſie, and proves it is.not an- 
ClENt. | 

The Commons do agree to the Power granted to the King, for the , xr, m.15. 
Moderation of . the Starntes. coneliing Probing inthe laſt lima OY 
belceching the King, that the ſame may not licenſe any Cardinal or 
Stranger-to-enjoy.any Benefice within the Realm. : 

| It 


R: 2. nu. 22. 


17 R. 2. 34. 
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_ It was enacted by the Lords and Commons, that Tydemar, late Abbot 
of Beaulieu; and Ele of Lardaf, by the Pope's proviſion, ſhould enjoy 
the fame Biſhoprick, notwithſtanding any Act, 1o always as this be ta- 
i& i Cy | 
© That the ſale of Tin maybe at Liftwythiel in Cornwal, and ſhall 
not "continue at-.Calas. Notwithſtanding the Council may grant Li- 
cenſe to Merchants, to carry the ſame Tin to what parts they will, as 
to theth ſhall ſeem'good. | Here the Power of Diſpenſing is delegated 
to the Council. | ns; 


_ 


--Upon the requeſt of the Commons, the King promifeth, that he will 
not trom thenceforth diſpenſe with the Statute of Proviſions to Bene- 

"This implies, that the King had practisd it, and we know who 
began the practice, .and who tau ght it to others, and this Record ſhews 
it was without conſent, and was a cauſe of complaint, and the King 
promiſes to reform it for the future. But what ſignifies a Promiſe, 
where a Law and an Oath is too weak to ſecure it ? this Promiſe doth 
not confer a new Right, bur is to reform an unjuſt Practice. 

1 ſhall uſe one Argument more againſt this exerciſe of the Power 
of Diſpenſing with Acts of Parliament, as it hath of late been practis'd, 
and' that Argument ſhall be raisd from the great Inconvenience and 
Miſchief that will enſue upon it to the Kingdom ; it may occaſion the 
iy ng of Parliaments, by taking much of their power out of their 

ands: ER. + 

Laws are many times made but probationers and temporary, to the 
end, that if upon experience of them they be found to be too ſevere or 
ſtrict and to ſit hard* upon any perſons, that the Parliament at their 
next meeting may moderate or relax the ſeverity or inconvenience that 
may arife by them. But if there be another way allowed for the do- 
ing of this. Work, there will be the leſs need of a Parliament, and 
{o other Work, that requites alſo their meeting, may remain unreme- 
" .« eq +0 hes Boa | 

If we conſider how frequeritly the Parliament ought to meet, and 
and how often they did anciently meet, we ſhall eaſily be convinced, 
thar the relaxing of a Law, or giving remedy, (where the Law was 
upon experience found inconveruent) was a work properly belongi 
unto them, 4nd there was no need of reſorting to any other help : for 
who ſhould cure or reform'a Law, if any thing were amiſs in it, but the 
Law-makers ? See the Statute of 6 7. 8. c. 18. the Book of Statutes at 
large concerning Briſtol. | 

Our Saxon King Alfred and his Wiſe Men (that is, the great Coun- 
cil of the Kingdom) ordained, that a Parliament twice a Year, and 
oftner in-time 'of Peace, ſhould meet in Zondon. Thus ſays that an- 
cient: Book, ſtiled, The Mirrour of Juſtices, c. 1. ſef. 3. pag. 10. by 
4 E:3.c.14. It is accorded that a Parliament ſhall be holden every 
"Year once or - more often if need be; this does not abrogate nor alter 
King Alfred.s Law. | | 

By 36 E.'3:c. 10. many Laws had paſſed in that- Parliament of 
36 E. 3. whichare there called Articles, (as anciently our Statutes were 
drawn into certain Articles, and fo patſed, as being Articles of Agree- 
ment betwixt the King and his Subjects (as I had occaſion to obſerve 
in the beginning of my Diſcourſe) and this Statute of 36 E. 3. pro- 
vides, that for maintenance of the ſaid Articles and Statutes and redrefs 
3i DTS. of 
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of divers Miſchiefs and Grievances, which daily happen, a Parliament 
ſhall be holden every Year, as another time was ordained by a Statute) 
referring to the Statute of the Fourth of this King. 

The ACt of 16 Car. 2c. 1. for repeal of the Triennial A& made 
16 Car. I. in the laſt Paragraph recites, that by the antient Laws and 
Statutes of this Realm, madein the Reign of King Zaward the Third, 
Parliaments are to be held very often; and this AR of 16 Car. 2. 
makes a new proviſion, to theend (as the words are) there maybe a 
frequent calling, aſſembling and holding of Parliaments once in three 
Years at the leaſt. . 

Now let us enquire what the proper work of a Parliament is, which 
the ſaid Statute of 36 E, 3: mentions in part, v/z. for maintenance of 
the Articles and Statutes and redreſs of Miſchiefs and Grievances that 
daily happen (as that Statute recites. ) 

Sir Tho. Smith, who was principal Secretary of State) in his Trea- 
tiſe de Republica & Adminiſtratione Angloram, L. 2.c. 2.fol. 50, 51.fays 
this of the Parliament. 

In Comitiis Parliamentarits poſita eſt omnis auguſt Abſoluteg; pote- 
ſtatis vis vereres leges jubent eſſe irritas, novas inducunt, praſentibus 
modum conſtituunt, (There is the true diſpenſing power) Zncerti 
Juris controverſfias Dirimunt. | 

Bratton writes of this High Court, Fabet Rex Curiam ſuam in con- 
cilio ſno in Parliamentis ſuis ubi terminate ſunt dubitatiaones Fudiciorum 
& novis injuriis emerfis, nova conſtituuntur remedia. | 

The Mirrour of Fuſtices, c. 1. pag, 9. ſays, that Parliaments were in- 
ſtituted to hear and determine the Complaints of the wrongful Ats 
of thoſe againſt whom the Subje& otherwiſe could not have common 
Juſtice, that is, againſt great and powerful Delinquents. 

Nibil prodeſt (ſays Bratton) Jura concedere nifi fit qui Fura tuea- 
FAr. 

So that there is need of a frequent reſort to be had to the Law- 
makers, not only to reſolve difficulties of Judgments, but to keep the 
power of Interpretation within its due bounds, and the Law hath 
taken care for frequency of Parliaments. 

Sir Francis Bacon, in his Advancement of Learning, gives this ex- 
cellent Advice to Law-makers, and to thoſe to whom ir belongs to 
detend the Laws. 

Let not (ſays he) Prztorian Courts (ſpeaking of Courts of Equity) 
have power to decree againſt expreſs Statutes, under pretence of Equi- 
ty ; for (ſays he) if this ſhould be permitted, a Law interpreter (that 
is a Judge) would become a Law-maker, and all Matters ſhould de- 
pend upon Arbitrament, that is upon an Arbitrary Power. And Ar- 
bitrament would encroach upon, and at laſt ſwallow up Law. 

The power of extending or ſupplying or moderating Laws, little 
differs (fays he) from the power of making them. 

Courts of Equity ſometimes, under the pretence of mitigating the 
Rigor of the Laws, {and ſuch is the Power of Diſpenſing) relax the 
S:rength and Sinews of Laws, by drawing all tro Arbitraments ; he 
was well able to judge of this, having been Lord Chancelor. And 
it is his 46th Aphoriſm, That isthe beſt Law which gives the leaſt li- 
berty to the Judge ; he is the beſt Judge, that cakes leaſt liberty to 


himſelf. 
| H Therefore 
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Thereforewhere any new Law fits uneaſte and too hard and heavy 
in ſome particular caſes, it were much ſafer to ſuffer the miſchict for a 
time, (if any ſuch happen) and let it wait till thoſe that gave the 
wound come to cure it. Una eademg; manus vulnus opemg; feret. The 
overhaſty cure, ariſing from the impatience of enduring pain, makes 
the caſe the worſe : frequency of Parliaments is a proper cure. Other 
ways of cure arc apt to cauſe infrequency of Parliaments. 
* #þb.1s7- And in Matters of great difficulty which come before the Jud- 
ar the 'over ves in the Courts of Weſtminſter, or if there be no great difficul- 


end. Itis the __ : - 
Office of Jud- ty, yet if it be of mighty concernment and not clearly concurring 


ges roadvance with the * intent and words of Law-Makers, but the Law in the 
for Religion, ſcope of it, is like to be fruſtrated by an haſty determination, it 
according to js. under favour, the Duty of the Judges in ſuch Caſes of f Dubitatioxes 
cher enGt0 Zudiciorum to reſt till the Parliament meet, and then to propoſe it to 
ſhort and im- the Parliament for their reſolution, Thus it is expreſly provi- 
periet.. ded in the Statute of Treaſons, 25 E. 3. to defer doubtful Caſes till 


+ Sir Ro. Cott. 4 MB . | 
Abridg. 1R.2, the Parliament reſolve them, being in a matter of fo high concernment 


m. 95-2 Inſt. as that of Treaſon, 
_ And in caſes of much leſſer conſequences, eſpecially upon a new 


Law, (as that is that we have before us) in ſeveral caſes cited in 
Blackamore's eaſe, the Judges have ſought to the Parliament for a 
Reſolution in ſmaller matters. 

8 Rep. x 58. In doubts arifing before the Judges in their Courts, upon 
the Conſtruction of Ads of Parliament, the Judges reſorted to the 
Council, (which is there ſaid to be meant of the great Council, the 
Parliament) that made the ACt.in the Caſe there cited. 

* 39 £.3.21, TheQueſtion*did ariſe upon the Statute of 14E.3. c.6.which gives 

49 E. 3. 34 power to Courts to amend Miſprifions of Clerks in Proceſs, in writing 
a Letter or Syllable roo much or too little: But whether theſe words 
in the A&, gave power to amend where there was a whole Word too 
much or too little, was the Qyeſtion,and the Lords declared,z9 E.3.21. 
that their meaning was,that in ſuch Caſes the Proceſs ſhould be amend- 
ed; this ſhews the tenderneſs of the Judges in thoſe times, in conſtru- 
Ction of new AQsof- Parliament, and the frequency of Parliaments 
and the reſort ſtill had ro them in caſe of Doubts. And this was in the 
time of ZE. 3. the moſt flouriſhing time of the Law ; and a Caſe that 
the then Archbiſhop ſaid had »o great difficulty 7n it. 

ObjeFion. ButT preſume it will be ſaid againſt me, that this is a clear Caſe 
in Law which is now before us, and that there was no doubt nor diff- 
culty in it, but that the King by his Prerogative could diſpence with 
this Att of 25 Car.2, and thatall the twelve Judges (but one or two) 
was of that opinion, and that the Point hath formerly been reſolv'd 
in the Caſe of Continuing a Sheriff in his Office longer than one Year, 
notwithſtanding the ſeveral Acts of Parliament to the contrary, and 
that was ſo reſolv'd by all the Juſtices in the Exchequer Chamber, 2 ZZ. 
7. and by the opinion of Sir Edward Coke, 12 Rep.18. and repeated in 
Calvins Caſe, 7 Rep. 14. which are the only Authorities that come 
home to the Caſe, and none of them ancient. 

Before I ſpeak to theſe Authorities in the Caſe of Diſpenſing with a 
Sheriff to continue longer than a Year, I ſhall make it appear,thar the 
Caſe now in queſtion, or the Point in Law of this Caſe, was very much 
doubted, if not clearly held on the contrary, that the King could not 


diſpenſe with this Aﬀtof 25 Car. 2. and rhat by no mean Judgments, 
BE 
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| If the King could have diſpens'd with it by his Prerogative, and 
it had been ſo clear, whatneed was there of his Majeſty's propoſing 
it to. the two Houſes, at the opening of a Seſlion,..to allow him a 
Power of Diſpenſing with this Law 2 or:that they themſelves would 
diſpence with it > why would the two Houſes, after long debate abour 
ir, excuſe rhemſelyes from conſenting to that which the King could 
do without them? | 

Were there no Judges that did ſcryple the doing of it-? | 

[f it were a Prerogative in the King, how came ir tobe ſo long be- 
fore the King's learned Council could ſtartit > We heard nothing of 
tis till all other ways were trycd. ? 

Let meadd to this what was ſpoken by: the late King's own com- 
mand and direction in the Houſe of Lords, before the King and both 
Houſes, and all the Judges preſent, by a late Lord Chancelor, whoas 
he was an excellent Orator, fo he was avery learned Lawyer, and my 
honourable Friend. - +» | | 

It was in his Speech made to both Houſes the Twenty third of 
May, 1678. (about five years after the: making of this At of 
25 Car, 2.) and it was ſpokenin reference to this very Ad of Par- 
liament. EY | 

Hath not the late Af (fays he) made it impoſſible, abſolutely impoſ- 

fible for the moſt concealed Papiſt that is, toget into any kind of Employ- 
ment 2 And did ever any Law fince the Reformation give us ſo great a 
ſecurity as this ? ET AY 

Hereupon, in the ſame Speech, that noble Lord does declare it 
now a ſtale Project to undermine the Covernment, by accuſing it of 
endeavouring to introduce Popery, that a man would wonder to fee 
it taken up again. IE E132 Jn | | 

This Law had ſo abundantly ſecured us _=_ the danger of it. 

And yet, after all this, do we hear the Judges openly and judicially 
declaring, that it appear'd to them to- be a very plain caſe, that the 
King alonecould diſpenſe with this A&'of Parliament by his Prero- 
gative: and tho'it was acknowledged to be a Caſe of great con- 
ſequence, (as the truth is) yet it was pronounc'd withal to be of as 
little difficulty as ever any Caſe was, that raiſed ſogreat anexpeCta- 
tion. | } 

Theſe are ſtrong Arguments to prove the Doubtfulnelſs of it : after 
all theſe Refuſals or Heſitations, it might very well be accounted a 
Doubt or Difficulty, worthy to be referr'd to the judgment of the 
Parliament, if the Parliament had not already in effect given their 
judgment to the contrary. | 9 

As I remember, it was in February 1663. that the two Houſes 
made an Addreſs to the laſt King, tor revoking a Declaration, where- 
by his late Majeſty had granted a Toleration and Indulgence to ſome 
Proteſtant Diſſenters, as 4cing againſt Law, and ſuch a Toleration was 
declared illegal by the Parliament in 1672. Theſeare two Reſolutions: 
in the point by che Supream Judicature. RS IT | 

If this Prerogative of Diſpenſing with Aft of Parliament were in-* 12 4.7. :5. 
the Crown by Preſcription,(as it ought to be if it were a legal * Preroga- {994 319: 
tive) it ought then to be confin'd and limited to ſuch caſes only where- 
in it had been antiently and frequently exerciſed: and there ought to 
be no extenſion of caſes where they are depending upona Preſcription, 
nor is there any arguing a Paritate rationis inſuch caſes and which have 
their force mcerly from antient and conſtant Uſage. It 


- 


"—_—— 
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* Sir Francis 
Moor 's Re- 
ports, 239. 


Waram's Caſe: 
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It is a Rule at Common Law, 741 eadem eft ratio ibi idem Fus : But 

this Rule doth not hold in Cuſtoms and Preſcriptions. 
Tn the Caſeof Bay/yand Stevens, in Croke, Fac. 1. fol. 198, it was 
held per Curiam, that where Lands 1a Borough Engliſh deſcend to the 
youngeſt Son, and he dies without Iſſue, that the Land in ſuch Caſe 
ſhall not go to the younger Brother without a particular Cuſtom ; 
but the elder Brother ſhall have ir, for the uſage had beed in the one, 
but not in the other Caſe , yetrheſe two Caſes are very near of kin. 

Now this Prerogative of diſpenſing with Ads of Parliament, in the 
original uſe and exerciſe of it, was but in very few Caſes, and thoſe 
which more direQly concern'd the King himſelf immediately, in his 
Revenue, or the like, which were Caſes of no great Conſequence, and 
ſuch wherein the Law- Makers, in making their Laws, might be eaſily 
underſtood not to intend to abridge the King of his Power, but to eaſe 
him rather of Labour, and to put things intoan ordinary courſe, which 
yet the King might depart from, if he weve ſo minded, and if he did 
accordingly ſignifie his Pleaſure, by granting an expreſs (Non O/ftan- 
ze the Act of Parliament to the contrary) and making particular men- 
tion of the At : nuſquiſque renunctare poteſt Furt pro ſe intro- 
dudto. 

Or in Caſes where theres no diſability impos'd upon a Perſon by 
the AR, but only apecuniary Penalty given to the King, and forfeited 
by the Subje&, tranſgreſſing the Act, where the King is Creditor pe- 
z& ; it ſeems more reaſonable that the King may diſpenſe with the 
Penalty that will bedue to himſelf. And theſe, and ſuch like, are 
the only Inſtances given in that great Caſe of 2 #7. 7. 

But to diſpenſe with an'AC of Parliament, made in a Caſe of the 
higheſt * concernment to the Publick that can be, wherein Religion, 
and the Government are fo'deeply concern'd, and where the King him- 


A Frerogative (elf, and the Parliament, have thought fic to difable any Perſon to do 


thattends to 


to the contrary, and ſo pronounc'd it,and have put an incapacity upon 


rhe great pre: Perſons, and adjudged the thing done to the contrary void ; this hath 


judice of Cc 


Subjedt, is not een of latter times, and but of late fotrmd out and prattis'd, and is not 


allowable. 


Crobe, Fac. 
385. The 


ſame Cale. 


warranted'by any Preſcription, 
I ſhall cite ſome Reſolutions to this purpoſe, that the King cannot 


diſpenſe wirh Diſabilities and Incapacities impoſed upon any Perſon 
by Act of Parliament. 

The Lord Hebart's Reports, fo/. 75, in the Caſe of the King againſt 
the Biſhop of Norwich Re/. That if an Incumbent were guilty of Simo- 
ny in obtaining a Benefice, he was made incapable of that Benefice for 
ever, by the words of the Statute of 31 Ez. c. 6. Paragr. 5. And the 
Caſe of Sir Arthur Ingram was cited, who bought the Office of Coffe. 
rerer ; he was holden by Egertox Lord Chancellor, and Coke Chief 
Juſtice, uncapable of that Office, by force of the Statute of 5-F. 6. 
c. 16, tho' he had a Nox Obſtante ; and the reaſon there piven is in 
theſe words: | 

For the Perſon being diſabled by the Statute, could not be enabled 
by the King: And yet the Office of Cofferer is a ſpecial Service about 
the King's Perſon, and his Treaſure. 

* The Lord Chief Juſtice Yawghan, in his Reports of the Caſe of Tho- 
mas and Sorrel, fol. 354, 355. gives thisforthe reaſon why the King 
cannot diſpenſe with a Man to buy an Office contrary the Statute ot 


E, 6. nor with one Simoniacally preſented, to hold that Living, or to 
be 


gg 
be at any time affer preſented to it ; nor with any of the Houſe of 
Commons not to take the Oath of Allegiance, according to the Statute 
of 7 Fac. I. c. 6. Becauſe ( fays he ) the Perſons were made incapable 
to hold ſuch Office or Living, and a Perſon incapable is a dead Perſon, 
and no Perſon at all, to that wherein he is incapable. | 

F+1r90g Member of the Houſe of Commons is by 7 Fac. Perſona  in- 
habilis. | = | 

x. Inſt. fo/. 120. In the Caſe of the Simoniſt, Sir E. C. fays, 'The 
Act fo binds rhe King, as that he cannor preſent him that the Law hath 
diſabled, for eyer after, to be preſented to that Church, The words of 
the Act be : He ſhall be from thenceforth adjudged a diſabled Perſon in 
Law, to have or enjoy the ſame Benefice. And the Party being difa- 
bled by the Adt ( fays Sir ZE. C. ) cannot be diſpensd withal by any 
Grant by a Nou Ob/tante, as it may be where any thing is prohibited 
ſab modo, as upon a Penalty given to the King. 

The Caſe of Sir Fohn Bennet does not at all contradid theſe Authori- 
ties. It is Croke, Car. 55. Sir John Bennet by Sentence in the Star- 
Chamber, was made incapable of any Office of Judicature for Bribery, 
Ref. by all the Judges, and Barons, that by the King's Pardon, all Ina- 
bilities are difcharg d, becauſe the Sentence could not take the Office 
from him being Freehold, oyer which the Court had no Power. 

So thatafter {o often declaring by ſeveral Acts of Parliament, Grants, 
and Patents made contrary to their Acts to. be void, and all Difpenfa- 
tions, and Nox Oiſtante's, to. the cantrary of the Laws made by them, 
to be void, and infliting Penalties upon ſuch as ſhould obeain thoſe 
Grants, and Na Ob/tante's, or make uſe.of them, as appears by a mul- 
titude of Atts ; and all theſe too weak, and all in vaia by the Judges 
allowance of theſe Nov Ob/tante's, the Parliament had no other fence a- 
gainſt theſe Non Ohſtante's, but to fix a dilability in the Perſons, and 
to make them uncapable of taking the benefit of ſuch Grants ; and this 
hath held good till now, but now they break through this too. 

And as | obſerv'd in the Pope's Excerciſe of his Power of Diſpenſing, 
that it was uſed with ſome moderation at firſt, in Caſes that feem'd to 
be of great neceſſity only, but at laſt, by degrees, it grew to be intole- 
” rable and unlimited : So the like may be obſerved in the uſe of this 
Prerogative. i 

3. Inſtir. fol. 2.36, in the Chapter of Pardons, by divers Aqts of Par- 
liament, the King's Power of Granting Charters of Pardon hath been re- 
ſtrained, as by 2 E. 3. c. 2. 10 &. 3.c. 2. 14 &. 3-c. 14. x3 R.2. Stat. 
2. C. I. theſe are ancient Statutes. It hath'been conceivd ( fays 'Sir 
E. C.) which we will not queſtion (fays he) that the King may diſpenſe 
with theſe Laws by a Non Ob/tante. Yet Sir, E, C, there declares, That 
he found not any ſuch Clauſes of Nox Oiftante, to diſpenſe with any of 
theſe Statutes, but of late times. This ſhews that it is a growing mi- 
chief, and had not been anciently uſed, as it ought to have been to make 
it 2 good Preſcription and Prerogative. 

| ſhall now examine the Authorities and Caſes that are cited in de- 
fence of this Prerogative and Power of p—_— with a diſability im- 
pos'd by Act of Parliament ; for I do not purpoſely diſpute it in any 90: 
ther Caſe, but as they are coincident with this. 

The firſt that we meet with, is that of 2 #. 7. fol. 65. and it was by 


all the Juſtices in the Exchequer-Chamber. The Caſe thus : 
"2 King 


®1[4F,2}.,C7. 
T 2ac by their 
rruſting to 
:arry in their 
Oihce by 
)OCurement, 
they are en- 
couraged to 
d> many Op- 
preſſions to 
che People, 
28 E.g.c. 7 
42 &. 2: 5. 
I Rc 2oC I, 
T >1r Robert 
Cotton's Abr. 
18 E.3. nv. 54 
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King Edward'the Fourth'grarited the Office of Sheriff of a County 
to the Earl of Northumberland, for the Life of the Earl, and the Ju- 
ſtices held the Parent good, ' there ' being a Nox O#/tante 1n it to the 
Statutes. MES _ 

Let us look into * the Statutes thar forbid a Sheriff to continue in 
his Office longer than one Year : There had been ſeveral Þantient 
Statutes made to that purpoſe, but they all prov'd to be of little cf- 
feQ, for Patents were ſtill granted to hold the Office of a Sherift for 
a longer time than one Year. | | 

At length came the Szar. 23 Z#. 6.c. 8. which recites the fomer 
Statutes, forbidding any Perſons continuance in the Office of Sheriff 
above one Year ; and obſerving the great Oppreſſions and Abules to 
the People, that did ariſe from it, and how that yet they were gran- 
red contrary to thoſe Statutes. This Statute therefore of 23 A. 6. 
ordains that rhoſe Statutes fhall be duly obſerv'd. And further ordains, 
That if any occupy that Office contrary to thoſe Statutes, or tothe 
effect or intent of any of them, he, ſhall forfeit two hunded Pound 
yearly, as long as he occupieth contrary to any of thoſe Statutes, and 
that every Pardon granted of that Forfeiture ſhall be void, and that 
all: Patents made of the Office of Sheriff, for Years, or any longer 
time, ſhall be void, any Clauſe, or word of No» Obſtante in any wiſe 
put, or to be put in ſuch Patents notwithſtanding; and every ſuch 
Perſon is thereby difabled to bear that Office. | 
Nothing could be penn'd ſtronger than this Statute, and it is a Law 
made by the Supream Legiſlative Power of the Natiori, and it expreſſes 
the former granting of Nox Obſtante's to be a great abuſe, and to be 
contrary to Law. Yet contrary tothe expreſs words, and clear intent 
and meaning of this Statute, did all the Judges reſolve in 2 #7. 7. That 
by a Nox Obſtante, a Patent for a longer time than a Year ſhould be 
g00d, of the Sherifts Office. 

The King and both Houſes were of Opinion, that they could make 
a Non Obſtante in ſuch Caſe void. The Judges are of a contrary Opi- 
nion, that a Nox Ob/tante (hall make void the Statute. Here is an In- 
feriour Court over-ruling and controuling the Judgment of a Superiour 
Court. The Judges who are but Fura dicere, contradit thoſe who 
have the Power Jura dare, as well as Jura dicere, and of Corre&ting 
the Errors of the higheſt Court in Weftmiyſfter, and controuling their 
Judgments. 

The Statute was a meer idle nugatory thing, if it were not to re- 
ſtrain the granting of a Non Obſtante - if it did not that, it did no- 
thing. The King himſelf alone, (if he had pleas'd) could without any 
Act of Parliament, have reform d the Abuſe, by refuſing to paſs any 
ſuch Patents for a Sheriffs continuing in his Office longer than a Year. 
But the King was ſenſible of the Abuſes, and therefore willing to 
be reſtrained from paſſing any more ſuch Patents, and to avoid any 
importunity that might be uſed for the obtaining any ſuch Patents, 
and therefore conſented that a Law ſhould paſs to make ſuch Patents 
void. And after all, ſhall che King (it he pleaſes) ſtill make the like 
Grants? Why then, the A was of no manner of uſe, and operates 
nothing ; and the Reſolve of rhe Judges has made the Ad a meer 
idle yain thing. 

But 


('31 ). 

But the twelve Judges in 2 #7. 7. have-ſo reſolv'd, and the only uſe 0%je4ivn: 
they would allow to all theſe Acts of Parliament is no more than this, 
that if the King grant a Patent to one of the Sheriffs Office for more 
than one Year, and there be.no Nox ob/tante'in the Patent, that then, 
for want of a Non obſtante, the Patent ſhould be void by thoſe Ads of 
Parliament which otherwiſe would have been good, had not thoſe 
Adts made them void. + 

But how eafie would it be for one that obtains ſuch a Patent, to get oe 
the Non oHftante to be inſerted 2 and who would accept ſuch a Patent 
without a Nox obſtante 2 and to whom would the Non ob/tante be deni- 
ed to whom ſuch a Patent is granted 2 the Lord Hobart, in the Caſe of 
Needler againſt the Biſhop of Wincheſter, fol. 230. fays'it is denied to 
none, and that it is in the power of the Attorney-General. 

The Reaſons given by the Judges in 2 #7. 7. for that reſolution, 
are, beauſe the King had always uſed fucha Prerogative of diſpenſing 
with the Acts of Parliament that required the * true value of the +, ;; F 
Lands, and the certainty of the Lands to be mentioned in his Grants ens 
of Lands, and with the Acts concerning the f ſhipping of Wool, + :: &. 3. c. :. 
and pardoning of Murder ( without expreſs mentioning of the Mur- 137-8: by 
der.) on 120th pgs Lerrer 
Theſe Caſes are nothing alike, but of a trifling conſideration in re- 
ſpect of the At we have in hand of 25 Car. 2. And in theſe Caſes the ©**" 
Penalty and * Forteitures are given to. the King, and they concern the + $ce 13. x. 7. 
King's profit only to diſpence with them ; but in our Caſe the Safety 8. dy Daver's 
of the Government, & ſalus populi, and the maintaining of the true © ©: 
Religion eſtabliſh'd by Law, are all concern'd, and fo the Caſe is 
not. alike. And to compare this with thoſe Caſes, is parvis componere 
magna. =o : 
This Opinion and Reſolution of the Judges in 2 #7. 7. has been the 
' Foundation of all the like Opinions that haveſince that time been given 
of the King's Power of diſpenſing with Difabilities and incapacities im- 
pos'd by Adts of Parliament. Upon what ground the Juſtices held the 
Patent of the Sheriff's Office, good to. the Earl of Northumberland for 
Life, does not appear, whether becauſe it had formerly been an Office 
of Inheritance, and ſo within the Exception in the Statute of 23 #. 6. 
or whether by virtue of a Nox ob/tante to the Statutes, as Ratclifonly 
argues, for the reſt ſay nothing of the Nox ob/tante. Some Reſolutions 
have been to the contrary of that of 2 #7. 7. as in the Caſe that I cited 
of the King againſt the Biſhop of Norwich, in the Lord Hobart's Re- 
ports, and the Caſe;of Sir Arthur Ingram, where it was adjudged, that 
the King could nce<lifenſs with a Diſability. is: 

And the Book of 2 R.3. fol.x1 & 12. concerning Waterford in 
Treland, is of the King's Fower to diſpenſe with an At of Parlia- 
ment where the Forfeiture is given only to the King : ſo it comes not 
home to our Caſe. | 
This Reſolution of the Judges 1n 2 #7. 7. was the Precedent and. lea- 
ding Caſe to all the ſubſequent Opinions, and was the Foundation of 
them, and they all muſt ſtand and fall by it. 

Now it will be very evident, that the King had no fuch Power or 
Prerogative of continuing Sheriffs in their Offices longer than a Year. 
For, under favour, the Making of Sheriffs, doth not, nor never did, be- 
long to the King, neither at the Common Law, nor by any Ad of Par- 

liament ; 


(28: ) 


liament ; ſo that all theſe Opinions and Reſolutions are built upon a 
fandy Foundation, and have but Jebile fundamentum, and they take 
that for granted, which is not a truth. 

E:ection of The Election of Sherifis, at the Common Law, even from the 

Sherifh »Y very firſt Conſtitution of the Kingdom, and by the Original Inſti- 
tution of the Government, was in the Freeholders in the ſeveral Coun- 
ties, ever ſince there was any fuch Office as a Sheriff, and ever ſince 
the Kingdom hath been divided into Shires, that 1s, in the time of 
the Saxons, (from whom we derive moſt of our Common Law) and 
long after their time, in the time of the Normays, till being neg- 
le&ted by the Freeholders, it came at length by an Act of Parlia- 
ment, made within the legal time of Memory, to be taken from 


the Freeholders, and the power of Naming and Chuſing Sheriffs . 


every Year lodged in the hands of certain great Officers of State, 
and fo it continues to this day; but neither is, nor never was 1n the 
| King. 
M r. Lambard, in his Book de Prifcis Anglorum Legibus in his 
 Lemmade Heretochiis,, fok 147. ſays, that thoſe Zeretochiz were 
Duttores exercitas. ( Here, fignitying an Army in the Saxox Tongye.) 
The fame as in the Dialect of this preſent Age may be called Lord- 
Licutenants, or Deputy-Licutenants. The Law of King Edward 
( which I take to be the Confeſfor ) ſpeaks of theſe Hererochis, in 
theſe words: I; vero wirt Eligebantur per Commune Concilium pro 
Communi utilitate regni per provincias © Patrias Univerſas & per 
fevenlos Comitatus in pleno Folkmote ficut © Vice-Comites Provinciarum 
& Comitatuum Eligj debent. This Law mentions this EleRtion, as an 
Uſe and Cuſtom. Ix 

If the King did not make the Sheriff, he could not continue him 
Sheriff; if he could not make him for a Year, he could not grant 
him the Office for longer than a Year : the Sherift had his Authority 
and Office from the Ele&ion, not by Commiſſion or Patent, and that 
but for. a Year. 

Sir Edward Coke, in his Second Inſtitutes, in his Expoſition of the 
Statute of Weſtminſter x. Cap. 10. concerning the Ekdion of the Co- 
roners by the Freeholders, : ( which ever was fo, and ſo ſtill con- 
tinues) fays, there is the fame reaſon for Ele&tion of Sheriffs, 
and fo ( fays he) it anciently was by Writ dire&ed to the Coro- 
ners. 

In like manner were the Conſervators of the Peace choſen, in whoſe 
place the Juſtices of the Peace now ſucceed, and ſo the Verderors of 
the Forreſt are to thisday. | 

Theſe were great and high Liberties, and did belong to the Free- 
holders from Meal iduicy, and are ſtrong Arguments to confute thoſe 
late Authors, that will by no means allow of a limitted Government, 
but leave us under an Abſolute and ArbitraryPower, and who call our 
Laws and Liberties, but the Concefſions and Condeſcenſions from the 
Regal and Abſolute Power. | 
2$E.1.c8, SYir Edward Coke diſcourſes largely of theſe EleQtions, in his Expo- 
< crap 13- ſition of theStatute of Articali ſuper Chartas, in his Second Inſtitutes, 
ports of E. 2. or Magna Charta, fol. 558. By this Statute (it is faid ) the King 
in Menoran- hath granted to his People, that they have the Election of their She- 


5: rift in every County where the Sheriff is not of Fee, if they will. 


Sir 
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Sir Edward Cote ſays, by this Ad, that ancient Right the-People 
( that is, the Freeholders') had, was reſtord-to them ;- and the 
_ (if they will ) import, that they formerly had ir, but neg- 
ected it. | | | j'f 

By a Statute made in the next King's Reign, 442. 9 E. 2. ſtyled; The 
Statute of Sheriffs, upon pretence, that -inſufficient perſons were 'com- 
monly choſen tor Sheriffs : by that AC it is ordained, that from thence- 
forth the Sheriffs ſhall be aſſigned by the * Chancellor, Treaſurer, Ba-  $ir pul. ve: 
rons of the Exchequer, and by the Juſtices. | | Abr. 18. E.3. - 

And by the Statute of 14 E. 3.c. 7. ſome change is made of, the % 54- 
perſons that_are to have the EleQtion, -and the Day. and Place of fach - 
Aſſigning of Sheriffs is prefix'd, viz; yearly in the morrow of A-Souls, 
and in the Exchequer. 7 : N 2oes 

By the Statute of 12 R. 2. c. 2. the Aſſigning of. the Sheriff is. put into 
the hands of more great Officers, who are to be ſworn to execute this 
Truſt faithfully, but it is not veſted in the King all this while, nor ne- 
Ver Was. | | 

It is true,' that out of Reverence- to the King, theſe Officers, 
who had the Aſſigning of - Sheriffs, did afterwards uſe EN three 
perſons, out of which number they left it to the King to ohuſe one 
for every Shire. But this was more out of deference to the Ki 
than out of any ſtrict Obligation ſo to do, and the Election. made by 
- the King, was in Law to be accounted an Aſſignment by theſe great 


Officers. | 
Nor could the King chuſe any other for Sheriff than one of thoſe 
| three ſo Aſſigned by thoſe great Officers, tho! it is ſometimes other- 
| wiſe oratis'd And this hath been a Reſolution of all the Judges 
of England, and is mentioned in Sir Edward Cofe's Second Inſti- 
utes, fol. 559. it was in the 34th Year of - Henry the Sixth, and it is 
in theſe words, v2. 

That the King did an Error, when he made another perſox Sheriff of ; 
Lincolnſhire then was choſen and preſented to him by thoſe great Officers, 
after the effet of the Statue. So that the right of Eloting She 
riffs by thoſe great Officers, we ſee, continued fo lately as the hat- 
ter end of King Henry the Sixth, and I know of no Law ſince, that 
hath alter'd it : therefore we may conclude, it is no Prerogative in the 
King. 

And we may further obſerve , what plain Language all the Ju 
uſed in thoſe fog as to tell the King and the Lords of the = 
that the King had erred in what he had done. I obſerve this the ra- 
ther, that it may be ſome excuſe to me for the plain Language I am 
forced to uſe in the Arguing upon this Subjea. The Lawyers are not 
always Courtiers, nor will the SubjeA-matter bear Complements and 
Courtſhip. Ornari res ipſa negat, contenta doceri. 

I cannot reconcile this Reſolution of the twelve Judges, given in the 
time of King Henry ths Sixth, with that Opinion that is deliver'd in 
the Lord Dyer's Reports, fo!. 2.25. 6. and it is but an Opinion. 5 & 6 
of Queen Elizabeth. In the time of the Plague, the Sheriffs were na- 
med and made without aſſembling the Judges. ad Craſtinum Animarum 
at the Exchequer, according to the common uſage, but for the molt 
part none. was made but one of the-two ma remain'd in the Bill wy 
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laſt Yer. Tho" it was held, (fay$the Report) that the Quecn, by her 


Prerogative, might (make 4 Sheriff, without ſuch Election, by a Non 
Ohftante \a{tqub Statriror im tontrarinm'; which: croſſes the Reſolution I 
now mentioned. It is but an jt againſt ; a Solemn Reſolution of 


all thexwelve Jutlges. ? 


 I-fing-rhar Hp? who had eranſprels that At of 23 #. 6. and 


had cottinaed uboveone Year in that Office of Sheriff, ſoon after the 
- making vP that AR; vid'not think themſelves ſecure againſt the Penal- 


Seb $iks keine ty of that Act by any Nor obſtante from the. King,- but procur'd an 
of 6 H8Z:18. Att of Fartiament 36" iadempnifie. them for what they had: done ; for, 
i by shother A tade'the 59th of 'the fame King Henry the Sixth, it 
—_—  fdahid ; | chat the Sheriffs for the Year: then laſt paſt,. ſhould be 
the Under- quit and diſchar rged againſt the King and his People, of! the Penal- 
— .- oF the'200 f. -which they ineurr'd by the Statute of 2/3' Z7. 6. by 
"_ vi gh ry deer of _ OO | thuik a'Year, from the day next 

. h day, by the Statute, 'a new Ele- 

ction. wasto Ak — —_ 

T tHAVt one great Authority more, and that is of an Act of Parlia- 
ment t86; which, 'h my Judgment, clearly proves, (againſt this Reſo- 
ation 8f-the twelve Judges in the time of '2 #7. 7.) that the King 
_ O ach Protoggitive to dH} penſe with the Sherift's contuming in 

Do then 'a' Vear. ! But that the = diſpenſing Power 

os 2in the 2v2H4; Parliament, as I have affirm'd, and in the 

King, . when any Special Act of Parliament ſhall for a time limit- 

ted enBle'! ny pe to Uifpende. '-:And/it is an Adt in the time of a wiſe 

and Pata Ring, Who Fond Hor oggr his Prerogative, where he had 

9H. 5.c. 5. EE OY Fr: F.-c."5. 1h the Statutes at large, this Statute 


recites'the Brarute® mY Y2\E. 3.' whereby it was ordain'd, that no She- 
riff” ſhould continue in Ts Office above a Year. And it recites fur- 
ther, itt Wheteas at the rhaking of rhat Statute, there were divers 
valiant) 2nd Yaſfcicht perſdns)(Ibppele it is ill tranſlated (valiant) 
and ir / bid have! been (men! of: value) in every County: of Zny- 
lam!, tb exerciſe the {aid Office well, towards: the King and ' his Peo- 

& : Bit by reaſon of divers Peſtitences within the Realm, and Wars 
without the” Realm, there was not maw ſuch fuffrciency- of fuch per+ 
ſons. It is therefore ordained , that the King , by Authority of -this 
Partitnent of 9 #. 5. 'tnay Wake - the Sheniffs throngh the Realm, 
ﬆ& ks will, until the nd of fur Years, notwithſtanding the faid 
Startte ttade Ia E. 3: or any other Statute or Ordinance made to the 
con 

Mole the King -is entruſted with the Power, and that but for a ſhort 
rime inthe 'very Cafe of continuing Sheriffs in their Offices longer 
than a Year, and that hz" caſt of great wad abſolute neceſſity, and this 
W a Special AR of Parliament, whith phinly Thews, he could not do 
ly ve he had of dipenfing, * for then he would never 
r dn At of Parliament. | 


: _ be'a Prorinaivein that —_— cannot 
olttioh is the leading Caſe to all the-Qpinions that 


tave hk? Rltvers] Wis the Point; Tine that time, -and the- Opinions 
{till 
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{till juftifie themſelves by that one firſt Reſolve ;" and-aite that for:their 
great Authority : That Opinion ſeems to be delivered upon a {iden 
Queſtion, put: to the Judges by the King's Council, not argued nor de- 
liberated on, nor upon any Cale that came Judicially before them; ! and 
the Judges there take notice only of two ancient Statutes; v4.53. 
c.7. 42 E. 3.c. 9. both which barely forbid the Sheriffs No endae; 
longer than a Year in their Office, but no-Penalty is impoſed ; | and the 
Earl of Northumberland's Caie had a Non-Od/tante 1n at only to'thels two 
Statutes, as appears by the Abridgement .of that Caſe by Brook,'' 73. 
Patent's Caſs, 109. So that they did but, ad paxca;refpicere Sale 
cili prounnciare. . But they do-not take the/leaſt noticeof the Starure of 
23 #.6. c. 8. which makes the diſability, nor do the; _— 
Caſe, give that reaſon for their Judgment, as Sir E. C::hath fince forind 
out to juſtifie it, viz. His Prerogative inſeparable, Sec: - p14 

Something may be obſerved from the time when that ſtrange Reſo- 
lution paſs'd : Judics Officixm eff ut res ita tempora rerun querere.” It 
was in 2 ZZenrythe Seventh, 3n the beginning of the Reign of that'King, 
_ roo high upon his Title. and Power' (if we may. believe'a lire 
Hiſtorian. Ui 'S- VRP Dfet 

(Mr. Back.) in his Hiſtory 'vf the Like and Reign: of 'Aichard the 
Third, who 1n his Second Book, fol. 54. diſcourſes likewiſe of King 
Henry the Seventh , and his Title to the Crown , faysof him, That 
he kemed to wave all other Titles, and ſbuck to that of his Sword and 
Conqueſt, and at his Coronation he cauſed Proclamation to be tnade 
with theſe Titles, Zexricus Rex Anglia Jure divino, Fare himans, © 
Faure bei, &c. Which yet the: Barons could not agree to, tho' the 
King peremptorily avowed he might juſtly. affume it, having as a Con- 
querour, entred the Land , fought for the Crown, and. won it: © The 
Barogs anſwered ( fays the Hiſtorian ) as peremptorily,” That he' was 
beholding to them both for his Landing and Vidtory: But the 'more 
they oppoſed it, the more he inſiſted upon it. Sf | 


Now that Ki —_ — it carve'out 
to himſelf what Prerogativeshe pleaſed ; And durſt diſpute it with 


him 2 And this probably might have ſome inftuenceupon'that Reſolu- 
tion of the Judges, being fo carly after his Claim, wit. 'z 27, 7, 
as great lntegrity, taking up thefame Opinion: It is in the Reports that - 
go by the Name of Sir Edward Coke's, 12\Rep. fol. 18. No'Adt, ſays 

he, can bind the King from any Prerogative winch is fok and mo 
rable to his Perſon, but that he:may difpente with-it by's Nov Oi/ante, 
as a Soveraign Power to Commandany of his Subjedswierve him for 
the Publick-weal ;: and he infllances in that of 2 Sheriff," acid quotes the 
Reſolution of the Judges of 2 £7. and urgesthat ofthe Judges of Aſſize, 
that they may. go Judges of Afſize in the Counties where they 'were 
born, or did inhabit , af the King diſpenſe with it by a (pecial Non' 05- 


Stante. c I > beat 
But. he gives another. inſtance, wk L_ none-iti theſe idays 
will fabfcribe to 5 and if. he otiftook himſelf in this inſtance, he may be 
ſuppoſed to miſtake and err in all the reſt : Purveyance (lays he) for 
the King and his Houfhold is intadent'folety, amd-in(« y tothe Per- 
ſon of the King :: And for this Cauſe the Act of Parltamentiof ny the 
Third, de ta/lagio non concedeuto,* which barrs the King wholly of Par- 
{1 | veyance, 


( 36 )) 


veyance, is ( ſayshe) void. If thisbe Law, what a Caſe are the Sub- 
js in, that liave given a Recompence by a Revenue of Inheritance 
(in part of the Exciſe) to the King, in lieu of Purveyances. 

It is ſober Advice given by Learned Grot#us, in his Book De Fare 
Belli &' paris, 82. Let us not cn he ) approve of -all things, tho' 
delivered by Authors of greatelt Name, for they often ſerve the Times, 
or their Afﬀectiens, and bend the Rules as occaſion requires. 

This Reſolution of all the Judges, in the Second of ZZerry the Se- 
venth, is again cited in Calvin's Caſe, in Sir Edward Coke's Seventh 
Report, and there a Reaſon is given to juſtifie that Reſolution, which 
is not-ſo much as touch'd upon in the Report itſelf, of 2 #7. 7. but it has 
been ſtudied and found out ſince that Reſolution, viz. That an A can- 
not barr the King of ſuch Service of his Subject, which the Law of Na- 
ture did give him. | 

And this is: the main Reaſon inſiſted on in the late Judgment given 
in Sir Edward Hales's Caſe (as I am informed); which is the only Caſe, 
that I find, whichi came to be argued upon the very point, yet it was 
but lightly ſpoken to, for that of 2 #7. 7. which 1s the firſt of the 
kind, was not upon a Caſe that came Judicially before the Judges, but 
wes upon a Conſultation only with the Judges, and without Argu- 
ment. | 

. Nor .in any .other Authorities that I have cited, grounded upon 
that Reſolution of 2 #7. 7. did the Point direly come in queſtion Ju- 
dicially. $ | 

And Catvixr's Caſe is the firſt that T find, which offers this ſpecial 
Reaſon, viz. That no Act of Parliament can reſtrain the King from 
commanding the Service of his Subject, but it is an inſe le Prero- 
gative inthe King ; and as Sir E.C.ſpeaksin his 12 Rep. Tho an At makes 
the King's Patent void, and tho' the King be reſtrained to grant a Nox Ob- 
ſtante, by the expreſs words. of the Act, and tho' the Grantee is diſa- 
bled by the Act to take the Office, yet the King ( fays Sir Edward 


a. man by his Patent, to ſerve him and the Weal-Publick, in the Office 
of Sheriff for Years, or for Life : And this the King may do for ſuch 
Cauſes as he in his Wiſdom Jhall think meet and profitable for himſelf, 
and the Common-weal, of - which he limſclf is ſolely Judge, ſays Sir 
E. C. So tho'the; King ind Parliament have adjudged and declared by 
a Law, ſuch-a perſonz or ſuch a ſort of perſons to be altogether unfit for 
ſuch a Service-or Office. -As for Example: They have adjudged Pa- 
pills ' ( who-own- a Faibngs Authority and JuriſdiQion, and who hold 
Do&rines; dgſtruftive and contrary to the Religion Eſtabliſhed in this 
Kingdom) te:beivery- unfit and uncapable of being entruſted with the 
maintaining of the Government, and the. Religion Eſtabliſhed by Law, 
in this Kingdom. Yet according to late Opinions and Reſolutions, tho' 
Orling himſelf, by the Advice of his Great Council, have ſo adjudged 
and declared,yet he may do otherwiſe,and he may employ a Papilſt to.de- 


tend the Proteſtant Religion ; ;and he is the ſole Judge of the fitneſs of 
Perſons for his: Service. This is the Diſcourſe, this is the Argument 
and Reaſon uſed. + th 9b 

- Wil this Reaſon be allowed of, ſhall the King be the ſole Judge of 
the, Perſons fit: to. ſerve him in all Caſes, / and is it an inſeparable Pow- 
ex. and Prerogative in the Perſon of the King 2? 


t I ſhall 


Coke) may by-his Royal Soveraign Power of Commanding, command - 


(37) 
1} ſhall put a Caſe wherein the Judges depart from this Opinion, and 
appear to be of another mind.-: | | | 

In the Lord Anderſon's Reports, the 2d Part, 118. It is there faid, 
If an Office in the King's-Bench or Common-Pleas be void, and the pla- 
cing of the Officer belongs to the King, if the King grant it to a per- 


ſon not able to execute it,the * Grant is void ; as 'tis there held by many #* pyyicy's 
of the Juſtices. And there a Caſe is cited out of 5 E. 4. rot. 66. where Rep. 451. 


one Tho. Wynter was placed by the King in the Office of Clerk of the 
Crown in the King's-Bench. 

The Judges, betore the King himſelf, did declare him to be Zvhabilem 
ad Officiam iflud pro commodo Regis © populi ſai Exercendum , and he 
was laid by, and one Roger We#? (at the commendation of the Judges) 
was put in, - | | 

Will any man preſume to fay the perſon is unfit, when the King, 
who is the ſole Judge of the fitneſs of perſons to ſerve him, hath ad- 
judg'd him fit ?. yes, the Judges, in a Caſe that concerns the Courts 
where they ſit, (it ſeems) will controul the King's own judgment ; and 
| judge the perſon 7#hab:ls, and hold the Grant void infuch caſe; 

To compare our preſent Cafe with this: The King and Parliament 
by a Law have adjudged the Papiſts unfit to be entruſted with the Go- 
vernment,and with the preſerving of the Reform Religion : but. (fy 
the Judges) if the King,without the Parliamentyudge otherwiſe,hi Judg: 
ment ſhall prevail : why not as well in the caſe of an Office inthe 
Courts at Weſtminſter, which does belong to the King to diſpoſe of, as 
in an Office that immediately concerns the Safety of theKing and King- 
dom and the great concernment of Religion? e545 IT 

So: here is one Command of the Kings {et up in oppoſition to another 
Command of the King. A Command of the King upon private advice, 
or. (it may be poſſible) gained from him by furprize, by ani impor- 
tunity or an undue ſolicitation, againſt a ſerious ſolenin deliberate Com- 
mand of the King, upon advice with his great Council, and with the 
Conſent of the whole Kingdom : this is the very Caſe before us. 

This is againſt all reaſon, and againſt the Examples of the greateſt, 
wiſeſt and moſt abſolute of Kings and Princes, who commanded their 
Judges to have no regard to any Commands of theirs, that were contra« 
ry to Law. X 

FVinius the Civilian, in his Commentary on the Imperial Inſtitutes, 
fol. 16. gives this Rule, Reſcripta Principum contra Jus vel utilitatem 
publicam elicita, a Judicibus improbari etiam ipſorum Imperatorum cow- 
ftitutionibus jubentur. a 6e | 

F rInceps non creditur ( lays he) aliquid velle contra utilitatem publi= 
cam concedere, 21 HH. 8. c. 13. ſed. 10, 11, 27. Dilpenſations for Plura- 
lities, contrary to Ac, are declared to be void , Zob. 82,149,146,155. 
The King is never by Law ſuppoſed ill affected, bit abuſed and deceived, 
for Eadem preſumitur mens Regis que ef? Juris. 

Grotius de Fare belli & pacis,115,113. Amonglt the Perfians,the King 
was Supreme, yet he took an Oath at hs entrance, and it was not lawful 
for him to change certain Laws made after a particular form. 

If the King Eſtabliſh the Decree, and Sign the Writing, it may not be 
changed, according to the Law of the Medes and Perfrans, which alte- 
reth not, as we read in the Book of Daxiel, 6 Dan.8. 12, x5. 


L By 


| ( 38. ) 
''-By the Act of 2 E.3. c. 8...itis accorded and eſtabliſhed, that it ſhall 
not be commanded by the Great Seal, nor-the little Seal, to diſturb.or 
tdehy Common Right, and tho' fuch Commandments do come, the Ju- 
flices ſhall not therefore leave'to do right in any point. _ 
- Grotius ubi ſupra, 117. Axtiochus the third, ſent a Reſcript to the 
Magiſtrates, that they ſhould not Obey him, in cafe he ſhould command 
. -any thing againſt Law. i, 
'-And ConJtantine publiſhed the like, That Orphans and Widows be 
not conſtrained to come to Court for Juſtice, no, not if the Emperor's 
Refeript \be ſhewed. | 
+ In the ftory of Dariel, weread, that King Darius ſigned the Writing, 
and 'the Decree, which indeed was but a ſnare laid for Danzel, and Da- 
ziel had fallen into the Snare : The King was his friend, but could neither 
diſpenſe with him, nor pardon him, tho' he were fore difpleaſed with 
himſelf for ſigning the Decree, And the King ſet his heart on Daniel to 
deliver him, "and he 1aboured ( ſays the Hiſtory ) an whole day, till the 
going down of the Sun to deliver him : he wanted ſuch Judges as'Cam- 
byſes had, to'find out an evaſion; But the King himſelf ſealed the ſtone 
that was laid upon 'the mouth of the Den with his own Signet, and with 
the Signet of the Lords, that the purpoſe might not be changed concern- 
#&\Danzel. | 
ys rey opus ef# (fays a learned Author, writing of the Governmen 
of: England ) 'Liicentiam dominduds in Rege Coerceri, quoniam quicquid in 
adnimiſtrahda'rerum ſumma vel contre Patrie leges vel minus ex populz 
commiodo geſtinn furrit. 1d onmne Miniſtris Luendum rejicitur > Adeo at nou 
ab adulatione ſed ab egquitate \famma fluxerit Notum Axioma apud No- 
firates Rex Nunquam poteF? Errare aut cuiquam injuriam facere ; uippe 
in Adminiſtros 'G' Chnciliarios quorum eſt Admonere Principem iniqua 
wolentz, denegare operam , 'aut officio renunciare , potiuſquam contra 
Tcexes quicquam jubenti parere tam culpa omnis quam pena derivari ſolet 
-S: deber. | 362 Q] | : 
And we haveiſten Examples of ſuch in our times, many that have 
kftigood Places, rather than a&t againit their Judgments. 
1. There is a rare Example'of this in the French Hiſtory. ET 
- tZewi the Eleventh, King of France, at the Pope's importunity, had 
' ſigned a Concordate for ſetting aſide the Pragmatical SanAtion which 
was mide 'in defence of the Liberties of the Ga#/zcan Church, and: the 
Kitg\had undertaken'to the Pope, that his Parliaments ſhould approve 
of, what he had done; 'and'the*King ſenta Command to the Parliaments 
. accordingly, and required them to give a punctual obedience to his -Or- 
Ing "F -».. der: Fhe'King's Advocate, Fohawres Romanus, argued ſtoutly againſt it, 
Rights of 4nd: being threatned to be turned out of his Place for his pains, -he 
Princes, 239. fard, x - | | 
K. Fames in | The King had freely beſtowed that Office on him, and he would diſcharge 
his Premoni- # faithfully,as long as the King thought fit to continue him in it,and ſhould 
—_— be ready to lay it down, whenever it pleaſed the King : But he would ſuffer 
ache, ul ''things, rather then do any thing again? his Conſcience or the King's 
298. Honour and'the'govd of the Kingdom : and out he went. ah 
- Trrwill be admitted by thoſe that argue for the Prerogative of Di- 
{penfing, that*tho' the King, without the Parliament, cannot diſſolve' nor 
repeal, no -nor {0 much as ſuſpend the Law totally, tho' but for a time, 
but 


ObjeAzon. 


OO EET ; 


ER ET IVES. - 200 ia ond ae ea. 


B. 
P 
by: 
4 
LF 
1 
Ld 
#1 
&, 
det 
<4; 
$ 
Ss 
4 


ETA OTOS 5 a 2 5%, m6 0-200 > 
Mg Ay Wt et Ng SITS, 


Nt» LO I” * NE es Ee; EEII=) > 
WES OR PCR EET EIT} Age 


(39) 

but he may diſpenle with it, as to ſomeparticularperſdns, and forme 

limited time, and ſo the Law will ftill remain in:force againlt ah o- 
PUR” 4 <0 mi orrert £ 


thers. - | 


Thoſe that wall argue thus, do yet hold, that the: King is ithe:i{ble Anſwer. 


Judge whoare to be diſpenſed with, 1b that he is not Limited kny 
number, nor to. any time, {© that tho' he may nor in the grots: diffieaſe 


with the Law, yet he does' the ſame thitig by retail, which comits all to 


one, or it is in his Royal Will and Plealure to doo : We are.aiothing 
beholding tothe Judges if the King uſes his Prerogative with! modera- 
tion. e {$3 ONTO NS 26 1:57 
According to that ſort of Argument that is called I»4uftio'; which is a 
particularibus ad Univerſalia progreſſus. He that can difpence:with 2, B, 
C, and fo with the 24 Letters, one by one, does. in-truth difpenſewith 
the whole Alphabet ; but he muſt not do it V#o flatw. ! .: fi boon 
And we find it by Experience. What ſignifieithoſe ſeveral Adts:of 
Parliament that torbid a Judge of Afſize to Execute that Offite!tm-the 
County where he was born or dwells, they arecafily. and daily-diſpens'd 
with bo | -t 14 DIS 8 TIS TILL ; 
_ How many Acts have-been made againſtipardoning of Murder; and 
to, make void ſuch Pardons, and.what fruit havethey had > Lets hear 
a earned Judge plainly ſpeaking his experience and _his-mind av it - 


Stamford, in his Pleas of the Crown, fol. xox. fays, that tho' thetware 


words to null and make void theſe Charters . of Pardon.,. yet by:2put- 
ting into the Charters of Pardon theſe: words, -viz.: Nom Obſtunte: als- 


; .quo Statuto in contrarium Edito, thei force of 'theſe Statutes: is taken 
away., and not only of theſe, ({ays he) ;but alfo of all others, inwhich 


this Clauſe of . Nox ob/tarte is put, . and 1t is put (ſays he) inevery Let 
ters Patents. 

' And fel. 102. (he ſays) that the Statute:of x3 R.:2. Stat. 2: 6:2; and 
the reſt of the Statutes tothe ſame effect, have always been-deftroy'd 
by that Clauſe of No# ob/tante ; and fo falle: Suggeſtions have cofitinued 
(lays he) to this day without redreſs, -and abound ;from :one day to 
another, to the great detriment of-the Publick Weal;: and: will not ceaſe 
till Princes haye more regard what Charters they:pals; and he might 
have added, till: the King's Attorney and Council at Laiv ſhall have more 
Fidelity and Courage. | - | Far: ' 


in the Argument of the:Caſe of Sir Edward. Zales, in the Court of 


 King's-Bench, "That there 'is;.no Law-whatever,. but.may be diſpenſed 


with by the Supreme Law-giver, as the, Laws of God:may be.diſpen- 
ſed with by God himſelf, as appearsby God's command to Abraham, to 
ſacrifice his Son Zſaac. | 116 a1 2 
So likewiſe may the Laws of Man be diſpensd with by the Supreme 
Legiſlator. Ta 


 T fully agree to this, and have already argued upon this ground; That Anſwer: 


the Legiſlators (and no other) can diſpence with their, own Laws, and I 


have given ſeveral Inſtances and Examples wherein-it: was ſo-practifed ; 
_ thats, by King and Parhament. . TH OY 


| But does this juſtifie the:;preſent Diſpenſation now in diſpute 2 
agree the King hath a great and moſt eminent part in the Legiſkiture, 
and in the paſſing of Laws, it is he that quickens the Embrio, and firſt 

| gives 


By IJ af | | OED ITE, 
T hear, that in juſtification of ſuch aDuſpenſation as ithis, it was ſaid Otje&ion; 


(4) 


gives :it Life , but under favour, and with all due Reverence to the 


litg, {may affirm it, That the Kinghath-not the ſole Legiſlature, ſuch 
as Almighty God hath over his Creatures, but the whole Kingdom harh 


--... 2 ſhare-inthat Power, as I have fully proved, as well as the King. 


$ KR. 20. 


Anſwer. 


Argument. 


1 would cite one Caſe, not ſb much to'prove what I have faid here- 
in,--hat-rather to illuſtrate it : It was a Caſe in #774. 11. Fac. B. R. Do- 
miyus Rex, and Allen againſt Zooly, in thei Second Part of Bulfrode's 
Reperts,-186, to 191. 1n an Information brought upon the Statute of 
5 Blix. for nſing the Trade of an Upholſterer,” in which he had not ſer- 


ved as an Apprentice ſeven Years. The Defendant pleaded, That he 


was & Freeman of -Lazdon; and: that by the Cuſtom of Loxdon, a Free- 
man might uſe any /Trade; and he alledged that the Cuſtom was con- 
firmed; per Regem in Parliamento. It was holden firſt, that there can be 
no good Act of Parliament,without the three Conſents, viz. Of the King, 
Lords;. and Commons. 2. That tho' divers AQ of Parliament do not 
{pecifie theſe Three Aſſents, but only mention the King as Dominu 
Rex Statuit; and as it is in thePrince's Caſe, Dominus Rex de Communi 
Concilio Statuit ( and the like ) : Yet when the Party will Plead, he 
ought to Plead it according to Law, and to {et forth all the Aſſents, 
that is,; of the King, 1Lords, and Commons : and this was the Opinion 
of the iwhole Court. ::Now Pleading is an exact ſetting forth of the 
Truth: We are not:to raiſe Arguments from Forms of Speaking, but 
rather-from exact Pleading, and the Reſolutions of Judges : And tho' 
Magya\Charta iti the ſtile, ſeems 'to be ſpoken by K. Z. 3. as by the 


word (conceſſimus) ; yet the At of 15 E. 3. c. 1. recites that it was . 


made-a;Law by the King,: Lords, 'and Commons, and that whit is ſaid 
bo be granted, was but their former Right. Lambert's Archaion, 267, 
C. 
:.;F hear, that in ſpeaking tothe Caſe of Sir Edward Hales, it was ob- 
ſervedthat by this Act of 2.5 Car. 2. there is no incapacity, or diſability at 
thefirft, and upon the admiſſion to the Office put upon any Perſon from 
taking of an Office, 'but that-he is well admitted to it, and the Grant 
is good, 'and that time'is given to take the Teſts, and if by the times 


givenhe fail to take-them, then he is to be diſabled, and the Grants are 


to. become void, -but not before :' Like a Condition ſubſequent that de- 
feats the Eſtate, which yet was well veſted ;: and then before the Grant 


is defeated, and-the Party become diſabled, the King's Diſpenſation 


ſteps in and prevents the Penalty and Diſability : And herein (it was 
{aid) it differs fromthe Caſe of Simony, ' arid buying of Offices, where 
the-Intereſt never veſted, but the Perſon was firſt diſabled. 

There is indeed a difference, but none that is material, for it is all 
one whether the Party be diſabled to take, or whether having well ta- 
ken, -and been well admited, he is afterward diſabled to hold, and re- 
tain, by not performing the Condition : For when he is firſt admitted, 
it-i$i/zþ;modo, and under a Condition, that if he fail to perform what 
the Law: requires, * his Office ſhall be void. 

Another Argument (as I hear it reported) was rais'd from the King's 
being a Soveraign Prince, and from thence it was inferred, that he might 
diſpenſe with Laws that are Penal upon neceſſity , whereof he is the 
ſole. Judge. | 
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The ground of this Argument, namely, That the King is a Soveraign An/ver. 


Prince; if it ſerve for the Point in queſtion, it may alſo extend a great 
way further then to this queſtion we' have before us, it-is hard to li- 
mit the extent of it, it ſeems to ſpeak that we mnſt obey without Re- 
ſerve. " 

The word (Soveraign) is French, and in Latin is Supremus, id ef? qui 
zn alios poteſtatem habet : The Correlate whereof is, Subditus, or a 
Subject, and is attributed: frequently to ſome ſorts of Subjects, eſpecial- 
ly to the Heads or Superiours of Religious Orders. 

But among us, tho'-now frequently uſed in our humble Addreſſes 
to the King, or in our reyerend mention of him ;. yet we find it.very 
_ if ever, uſed in our ancient Acts of Parliament, or in our Law 

ooks. oY - 

I find no mention of the very words among the many Attributes and 
Titles. aſcribed to Kings and Princes, in: Mr. Se/dex's Titles of Honour : 
He hath that which is Synonymous, as 'Supream Monarch, as it ſigni- 
fies in oppoſition, or in diſtin&ion, to Princes that are ſubordinate and 


feudatory, ſuch as Tacitus ſpeaks. ofj that the Romans (when their Go- g, Triburas 


vernment was Popular) had znſtrumenta ſervitutis, Reges. ry. 

But properly, he is a King that is a Soveraign, and hath no Superi- . 
our upon Earth : According to Marsial, Rex ef? qui Regem (Maxime) 
non habeat. 1 


And ſuch we freely and cheerfully acknowledge the King to be, and 


the beſt and moſt of his Subjeats do {wear that he.1s the only Supream 


Governour of this Realm, and of all other his Domimions, as well in all 
Sprritual,' or Eccleſiaſtical, as Temporal Cauſes, and that no _ Foreign 
Prince hath any Power within this Realm. AndI wiſh that all the reſt 
of his Subjects would heartily take this Qath : but this among others, 
is that which Sir Edward Hales's Diſpenſation extends to. 

Yet how from hence it can be argued that the King can diſpenſe with 
his Laws, I do not ſee: I mean Laws of the ſame nature as that we 
have now before us. 

Therefore thoſe that uſed this Argument, ſurely meant the word of 
(Soveraign) in another ſence; viz, Abſolute © Solutus a legibus. 
If they mean by (Soveraign) a Prince that is abſolute, and ſolutus 
a legibus (and they muſt underſtand it fo, or elſe I do not ſee how it 
is pertinent to the preſent Argument) this is of a mighty Conſequence, 
and ought to have been well conſidered before it had been uſed. 

I find the word in this ſence (as Þ take it) propounded in an additi- 
on or ſaving to the Petition of Right, 3 Car. 1. .viz. Not to infringe 
Soveraign Power : But it was not hiked, and upon Reaſons given at a 
Conference, thoſe that did propound it, were ſatisfied to lay it aſide. 
It may reaq in the Memorials of the Eng/iſh Afairs, fol. 10. | 

If the word (Soveraign) be. meant in this ſence, 1t. is opposd by all 
our ancient Authors, Judges, and others, by plain and expreſs Lan- 
guage, whoſe very Writings I have before cited, and I will but only 
touch upon them again. | 


Fleta ſays, Superiorem non habet Rex in Regno niſi Deum & Legem per L. x. C.z. 


Legem fattus eft Rex : This fully expounds the word Sovereign. _ 

Both Fleta and Brafon, and Sir Gilbert Thornton (who was Chief Ju- 
ſtice in Edward the Firſt's time) take notice of that Jus Czſareum, or 
Lex Regia, as it is called by the Gyllnes, Nec-obſtat quod dicitur quod 


Prin- 


( 42 ) 
Principt placet Legis habet vigorem : For it never was received in Fng- 
land, but in a reſtrained ſence. 

And with this agrees the ancient Coronation Oath, That the King 
ſhall hold the Laws and Cuftoms of the Realm, - which the P eople have 
choſen. But King #. 8. with his own hand, corrected-the old Oath, 
to the effet following, v/z. That he ſhall hold the Laws and Cuſtoms 
of the Realm , not prejudicial to his Crown: or Imperial Juriſdiction : 

| Archbiſhop The Original of this Correction is in Sir Robert Cotton's Library ||. 
Laud rodid See the Hiſtory of the Reformation : Sw Fohn Forteſcu, ſometime 
the like. Chief Juſtice, and "afterwards Lord Chancellor, in his Book De Laud;- 
bus Fegum Anglize : The Civil Law (ſays he) runs thus, Quod Prin- 
cipt placuit legs vigorem habet, ſed longe aliter poteſt, Rex politice impe- 
rans quia nec Leges fine ſubditorum aſſenſu mutare poterit : Poteſtas regia 
Lege Politica cobibetur. 
Sir Edward Cote, in his 12 Rep. fol. 63, 64, and 65. ( fays ) It was 
t K. Fames 1. greatly marvell'd'that the Archbifhop Banerof? durſt inform K. Fames t 
in his Speech that fach abfolute Power and Authority (as is there mentioned) belong'd 
to both-Hou- to the Kmg, by the Word of God,- and there' Sir Z. C. cites the Say- 
hore Was 4 ings of theſe ancient Authors 1m'our Law: : But he ſays that the King 
fol. 533, ſays was'greatly offended with him. 


cheKingwith A Fearned' Civitan gives ſome reſtraint even to the Lex Regia in 


. this point : Yinius in his Comment upon the ſtir. fol. 381, Populus 


folure in ma- Romans jura Majeſtatis omnia abdicative in principem tranſtulit , hinc 


FR = "pad . Opin! n'of the Schook-men- _ Principers Legibus ſolutum eſſe quoadd vim 
Sir Walter coattivant ſed etiam quoad vim diretivam. Rot. Parl. 11. R. 2. The 
Raleighs King and Parliament declare, That the Realm of Emg/and never was, 
Hitt. of the qor-was-it intended by the King and Lords, that ever it ſhould be go- 
World, fol. vil Lia 14 | 
I verned by the Civil' Law. ; 
In the deciding; of the Great and'Royal Controverſie, in the time of 
K. E. x. concerning Right of Succeflion in the Crown of Scotland; it 
was debated by the Commiſſioners, according to what Law that Cafe 
ſhould be determined; whether by. the Law of” Z»g/and, or of Scotland, 
by the CivilLaw, as being-the Jus gewtium, before the King of England, 
as being the Superior Lord': they all at. laſt concluded, That the Civil 
Law by no means ſhould be admitted: Ne inde Majeſtatis Anglicane Jari 
freret detrimentum. Seld. diſfertatio ad Fletam, 5 39. 
Mr. Sel/den, mentioning Fehn' of Salubury, who ſaid, that in his time 
there were thoſe thar did prefer the Civil Law before all other Laws, 
_ eſpecially, that de -abſoluta principis poteſtate. que in lege habetur 
Regia ; he fays, it was meant of none but"de® afſentatoribus il/ius ſecul; 
exgenere Hieratico, non de gente Anglicana aut de aliis qui Fadiciis tune 
prefuere , It would have beer far from--any' of the Eng/ifh Nation, 
eſpecially from any of the Judges,to have-mamtained any ſuch Opinion. 
Se1d. Differ. But let. it be underſtood (as ſenſu) and in a proper and literal ſence 
539- too, and it is very true and agreeable to our Law, quod Regi placuit le- 
gis vigorem habet ; without the King's Placer, and his Royal Confent; 
nothing is Law amongſt us. The Taws already 1n force, have:had'the 
Conſent of his Predeceffors, and ho new' Law can paſs without the Roy» 
al Aﬀent ;. nay, they are his RoyabWords, Le Roy le went, thadfirft gives 
life to any.new Law.. 
And the Judges Oath in- the time of ZZ. 3.. was, that they ſhould 


judge 


king or form- 5556. th Romani” Legibus ſoluti faerant. But he utterly oppoſes that 
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judge Secundum Legem & conſuetudinem regyi ; which words (as Mr. Se/- 
den there {ays) feem deſignedly to Exclude the Jus Czſarewm then lately 
brought in: whereof, as he ſays, ſome were fond in thole times ; and 
he tells us of what Order they were, but they were not Common Law- 
yers nor Judges, but the Hierarchy. 
But ſhould Judges give countenance to any ſuch Law in the Latitude 
of it, they ſhould be put in mind of what was done by King Edward 
the Conteſſor, which we are taught by Sir Roger Twiſden, in his Preface 
to the Laws of Wizam the Firtt, annexed to Mr. Lambert's Treatiſz, 
De priſcis Anglorum Legibus, tol. 155. Omnes ({ays he) qui Leges iniquas 
adimvenerant & injuſta Judicia judicaverant multaq; concilia contra A4y- 
glos dederant, exlegavit : ſuch Enemies to the Laws of England ſhould 
be put out of the Protection of the Laws of Eng/and. Rode caper Yi- 
rem, Sc. 
It is ſaid amongſt the Laws of King Zexry the Firſt, c. 28. (and it is 
in the very Body of that Law) Lambert, ibid. 186. Gravius Laceran- 
tur pauperes, a pravis Judicibus, quam a cruentis hoſtibus. 
The Lords of Parliament, when any attempt is made to introduce the 
Ceſarean Law, (as once 1n the time of our K. Z7. 3. there was an endea- 
vour to bring in part of the Pontifician Law ) and it was by the Biſhops, . 12 Dig; 
I make no doubt but they will anſiver 7a voce, as their Anceſtors then tr aq Fie- 
did Nolumus Leges Anglia mutare que hucuſq; uſitate ſunt & approbate. ram. fol. 537. 
The Statute of Merton, c. 9. 2 1uſtit. fol. 96. 
The Act of 25 Car. 2. one of the principal Ends and Aims of it is, to 
keep out that Foreign Power, that would pretend to a Soverignty or 
Supremacy over our Soveraign , but the- Diſpenſing with this Law, 
( which is maintained to be a Right incident to the Soveraign Prince ) 
eems to be the likelieſt way of ſetting up again that Pretence and Claim 
of a Foreign Biſhop, which was fo long uſurp'd, and againſt which Pre- 
tence ſo many Acts of Parliament have been made, and which our ancient 
Kings did of old utterly renounce and diſclaim, and we know the ſame 
Foreign Biſhop hath made another Pretence to Exg/and, beſides that 
Eccleſiaſtical Power, by colour of a Reſignation, made by K. John. But 
King Zen. 3. Son and next Succeſſor to King Fohy, inthe General Coun- 
cil at Lyons, Anno 12.45. by his Embaſſador and Advocate, made a Spe- 
cial Proteſtation againſt that pretended Reſignation made to gs: 2 FRI 
the Pope's Legate, (rnocent the Third) as a meer Nullity, I quod nur (0,1 Tons 
quam conſenſit Regni Univerſitas, and atterwards upon the Pope's iſſuing fol. 290, 292, 
out of Proceſs againſt K. ZE. 3. and the whole Kingdom, tor the Homage 299- & 301. 
and the Arrears of the zoo Marks Rent due to him. 302. 
The Parliament declared, That King Joh, nor no other, could put 468.2. 
himſelf or his Realm into ſuch a ſubje&tion, without their conſent. Ror. Parl. 
And that it was againſt the Oath King Johr had taken at his Corg- 9 728. 


nation. 
This Record expounds the word (Soveraignty) in the true ſence of 


it, namely, that our Soveraign 1s no way ſubject to the Biſhop of Rome, 
or to any Foreign Power. But it doth no way import, that the King can 
diſpoſe of his People ut placuit Regz, or alter the Government, without 
the Peoples conſent, nor diſpenſe with his Coronation-Oath, but proves 


the quite contrary. 
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} A 
Short Argument 


2 UPON THE 2 
PLEADINGS 
CASE of Sir EDW. HALES. 


Of the aforementioned | 
HE firſt Point argued by the Plaintiff”s Couricel was; 
That it appears by the Declaration, and it is now con- 
felsd by the Defendant's joyning Demurrer, that theDe- 
fendant hath been Indifted for this Offence, inexerciſing 
the Office ofa Colonel, without having taken the Teſts. 

And upon the Indi&tment he either did plead this Diſpenſation, or 
might have pleaded it. And he is zow Convid, according to the di- 
redtion of the Act of 25 Car. 2. ſo that now he comes too late to plead 
it to this Action : for he cannot falſifie the Convidtion, nor aver any 
thing againſt the Record of it, and bring theFad to be tryed over a- 
gain in this Action ; but is concluded and eſtopp'd in Law to fay any 
— to the contrary of that Record, by which he is found guilty of 
the Offence againſt this Act of Parliament. 

The Defendant either did plead this Diſpenfation or Pardon to the , 
Inditment, in diſcharge of the Indictment, and it hath been over- 
ruled by = Judges at the Aſſizes, (as by Law it ought be, being no 

ood Plea: | f 
: Or he might have pleaded it, if he had been advisd it had been a 
good Plea. And not having done it, he hath elaps'd his time, and 
now comes too late to plead it, being Convict of the Crime. 

To this it was objefed, (as I hear) That the Plaintiff, if he will 06jes. 
take the advantage of an E/oppel, ought to have ſet it forth by way gnoppe.. 
of Replication to the Defendant's Plea, and to have relzed upon 
It. | 

For the Rule is, That he that pleads an Eſtoppel, muſt rely upon 
it as an Eſtoppel. 

It is true, if a man will plead an Eſtoppel, he muſt rely upon _4,/ 
it. | 

But in this Caſe the Plaintiff does not plead the Eſtoppel, but the 
Eſtoppel appears by the Daclaration, and the Defendant's own Plea to- 
gether : ſo that there was no need for the Plaintiff to ſet that forth by 


way of Replication ; which doth ſufficiently appear by rhe Defendant's 
N Own 
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own Plea, viz. That he did not take the Teſts within the time limit- 
ed by the AQ, and the Conviction is confeſs d by his Plea, and joyn- 
ing in Demurrer. 

If a man recover a Debt upon a Bond, and before Execution dies, if 
his Executor ſue a Scire Facias upon that Judgmegit,, the Defendant 
cannot plead any Plea that he might have pleaded before, as Nor eſt fa- 
Aum, or by Dures, or the like : for heis concluded by the Judgment. 

In Faſon and Kete's Cale, in S:derfer's Reports, fol. 43. by Bridgman 
Chief Juſtice, a Man ſhallnever help himſelf by Audra Qzerecia, (tho 
that is an equitable Suit at Law) for any matter that he might have 
pleaded before. jy __ 

ObjeR. 2 There is no Eſtoppel in this Caſe: for the Conviction is upon an In- 

eee io diftment, which is the King's Suit ; and this is the Suit of another, wiz. 

Eſtoppel. the now Plaintiffs, and ſo they are two diſtinit Suits. 

Anſw. + The Conviction upon the Inditment, is an Eſtoppel againſt the 
Defendant himſelf ; of which any man may take the advantage, and 
he himſelf ſhall never be admitted to averr againſt it. As in Maynyes 
Caſe, in Leonard's firſt part, fol. 3. 

An Attainder for Treaſon is an @»iver/al Eſtoppel, of which an 

— 717M Stranger may take the advantage, not only againſt the Party attaint- 

advantage of ed, but againſt his Wife too, if the ſue for Dower. And it does not run 

this ENOPP. in Privity. By Marnw..Ch. Bar. | | 
Where a man is attainted by his own Confeſſipn of # 

> E, 4. 1, Br. Eſtoppel 163, Felony, a Stranger is not Eſtoppd, to fay he was not 
. guilty. But if 4. commit Felony, and after enfeoff 

Kmil & Heymor's third Kebk. | F, $. of his-Land, © and after A. is attaint of this Felony 

$28, by Chief Juſtice Hale. . by Verdict: there F. S. is Eſtopp'd, and may not averr 

Thar a'Stranger cannot falſife that 4. was not guilty, becauſe he claims under him - 


- 


a Verdidt. much leſs ſhall 4. himſelf averragain{t the Verdi&;that 
he is not guilty. b2] 
Rol. Abr, firſt part, 362. If a man be acquitted of Felony, all the World, fays 


b 


Grevil in Xellow. Rep. 81.6. is Eſtopp'd to fay the con- 
trary. Sowvzice versd, if he be convit, by the fame 
reaſon. cf ff, | 

Objebt. 2. As to that which is objeted, that the Conviction is upon an Indid- 
ment (which is the King's Suit) but this is another Suit ; and therefore 
the Verdict ſhall not conclude the Defendant in this Suit. 

This is »0t another $uzt, but in effet an Execution upon the Convi- 
&tion, and grounded upon that Record ; and therefore not meerly a 
A dependant NeW Suit, but a dependant Aion; as a Writ of Error, or an Audita que- 
Attion. rela, or a Scire Facias upon a Record, are dependant Suits, or an 4&0 

of Debt upon a Judgment. 

The Act of 25 Car. 2.c. 2. hath made it Criminal inany perſon, af- 
ter his neglect of taking the two Oaths, or of the Sacrament, by the 
times limited, .to execute any ſuch Office or Place of Truſt : and for 
ſuch Offence hath made him indictable at theAſlizes ; and upon a Con- 
viction the Offender incurs (among other Penalties) the forfeiture of 
500 1. and gives 1t to any one that will ſue for it in an Action of Debr. 

So the Statute hath direted the method of trying the Offence,and of 

- convicting the Offender, by Inditment at the Ailzes. 

Andif he that ſues for the Forfeiture ſhall be driven toprove the Of- 

tence over again,then the Convidtion at the Aſſizes ſerves for nothing,but 


was 


Dr. and Stud. 68. 4 ad fin. Go 
b. 


Anſw, 
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was all in vain. And fauch Conſtrudion defeats the intention of the 
Law-makers, for they intended thisfor the only Tryal, and not to 
have ſeveral Tryals; for ſuppoſe it ſhould betryedagain in this Action, 
and a Verdictipaſs tor the Defendant, here ſhall be Tryal againſt Tryal 
and Verdi 77A mz Yerditt. And ſuch Conſtruction ought to be made 
1ament, as may not elude, | but agree with the intent of 
the Law-makers ; and fo, asthat no Words, Clauſe, or Sentence, ' ſhall 
be altogether*idle and inſignificant. * | .-.- 
* And this Convidtion upon the Indictment, is the very ground of the A- 
ton of Debt brought by the now Plaintiff; for the words of the At Are, 
And betyx ther: upon lawfully Convicted upon any Jndfct- 
ment every tuch perſon ſhall from thence-forth fozfert 500.). 
So that till there be ſuch a Conviction, there is no forfeiture incurr'd 
of 500 1, nor no Action can be brought for the 5007, The Offence 
$ muſt be prov d and determin'd, before any Action can be brought ; and 
| therefore the proof of the Offence whereof the Defendant is convict, 
muſt not be madein this Aion over again: if it muſt, what ſerves the 
Conviction for ? | Sp 
Suppoſe the Plaintifhere had brought his Action, after the neglect 
of the Defendant of taking the Oaths, and of receiving the Sacrament, 
and hisaCQting in his Office after ſuch neglects, and before any Convidtion 
upon Indictment, and had only averr'd, that the Defendant had fo neg-. 
lected, and yet acted ; would this Action have been'welf brought 2. Or, 
ſuppoſe there had been a Conviction, but the Plaintiff had not ſet it forth 
in his Declaration, but had';only averr'd the Offence committed', 
would this have been a good Declaration? Surely it would not. 'This 
proves, that' the Record of the Conviction 15 the very ground and foun- 
dation ofthis Action, and the Action would not lie without ſuch Con- 
viction : ſo that it is not 4 meer new Adtioy, but a dependant Adtion.” 
And the ufual difference is where the Action is a dependant AFion, An Aion | 
depending upon a Record, and grounded upon it. ;; and where it zs o da 
collateral Suit, not depending upon that Record. _ GR ors 
An Acton againſt the Sherift for an Eſcape of one taken. in  Execu- 
tion, this is a defendant Aion, and is grounded upon the Record of 
the Judgment given againſt the Party that eſcapd. The Sheriff can- 
not aver any thing againſt that Record,and examine it over again ; nor 
can he take any advantage of Error or erroneous proceeding,in obtain- 


ing that Judgment. * Saunder's Rep. 2. part. 101. X Joiner ver- 
x So in an Action of Debt, grounded upon a Judgment,or in an Audita,557 »,,. 
| querela to be reliev'd upon a Judgment. 1y's Ca. 8. R. 
And ſo in our Caſe, this Action of Debt for the 500 7. is grounded [4 | 
$ ns : : - nd Mack- 
upon the Conviction, which muſt ſtand for truth, as longas it remains evy's Ca. 
in force not avoided by Error or Attaint. 9 R. 68, 


A Writ of Error to reverſe a Judgment, is a dependant Action : In 
Error, the Plaintiff may not averr any thing againſt the Record. Mul- 
lens verſus Weldy.Siderfin's xſt part 94-Error was ſued inthe Xings- Bench 
to reverſe a Judgment given in the Palace-Court, And the Plaintiff in 
Error aſſign'd for Error, that the Duke of Ormond (who is principal 
Judge of that Court by Patent) was not there. It was agreed by the 
Court, that it might not be aſlign'd for Error, forit was contrary to 
the Record. 


But 
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But per Tar. in an Action of Treſpaſs or falie Impriſonment, which 
(ſays that Report) are collateral Ations, he may falſifie and aſſign that, 
if he be taken upon fuch Judgment. 

So if a man be indifted and convit of an Afaw! and Battery, and af- 
terwards the perſon ſo aſſaulted brings his Attion for theBattery, this 
hath no dependance upon the Inditment or Conviction, for it may be 
ſued, though there were no Indiatment, but is a diſtin and co/lateral 
Sait. The Inditment and VerdiQtis no Eſtoppel, nor can fo much as 
be given in Evidence, as is held by the whole Court in the Caſe of 
Sampſon verſus Tardley, and Tothill, 19 Car. 2. B. R. Keble's 2 part, 
384. Thelike in an Appeal of Murder. Kell:'s 2 part, 223. ' 

Another Penalty upon the Offender againſt thisStatuteof 25 Car. 2. 
is, That he ſhall-be diſabled 70 ſux in any Aftion. Now ſuppole a. per- 
ſon. convide at the Aſſzes ſues an Action, may not the Defendant in 
that Action take the advantage of hat Diſability, and plead the Con- 
vittion? As in Caſe of ay Outlawry pleaded in Diſability, there need not 
be ſet forth all the proceedings in that Suit wherein the Plaintiff was 
outlawed, but he may plead rhe Record of the Outlawry, and rely 
upon it, and it ſhall not. beexamin'd whether there was any juſt cauſe 
to ſue him tothe Outlawry, or not. 

The Indictment, the Defendant's Plea to it, and the Yerdi upon 
it, have determind the matter of Fact, that the Defendant is guilty of 
the Offence agpin this Act of Parliament. 

The A& it ſelf hath pronounc'd the Fudgmert,which conſiſts of many 

rticulars ; one whereof is, That the Defendant ſhall forfeit 500 L. 
to him that will ſue forit. And the Action of Debt for the 500 /. 
brought by the Plaintiff, grounded upon all theſe, is in the nature of 
an Execution. | 

And all theſe put together, are not ſeveral and diſtin Suits, but in 
efte& all but one Suit, and Proceſs, one depending upon the other. 

The ſecond Point is, Whether the Diſpenſation pleaded by the De- 
fendant, be a good Bar to the Action of Debt > And this is properly 
called, The Matter in Law, and thegreat Point of the Caſe > for 
which I refer the Reader to my Argument at large. 
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POSISCRIPE, 
BEING SOME 


Animadverlions 
WE SS, | 

A Book writ by Sir EDVW., HERBERT, 

Lord Chief Juſtice of the Common Pleas. 
ENTITULED, A 

A ſbort Account of the Authorities in Law, upon 

which Judgment was piven in Sir Edward 
Hales's Cle Sy: 


INCE the finiſhing of my. Argament about the Power of Di£- 
_ penſing with Penal Statutes, a Book: came to my hands touching 
the ſame ſubjeft, entituled, A ſbort Account of the Authorities in 
Law, upon which fudgment was given in Sir Edward Hales his Caſe ;, 
_ written by Sir Edward Herbert, Chief Fuſtice of the Common-Pleas, 
in vindication of himſelf. | 
| And although I amof opinion, that the ſubſtance of all the Arguments 
contained in the faid Book, are fully anſwered in my aforeſaid Diſcourſe, 
yet I hold it neceſſary to make ſome Animadverſions upon the ſaid Book, 
and to point ont readily to the Reader the ſeveral Pages of my Diſcourſe, 
wherein the Arguments of the Chief Juſtice are more direRly and particu- 
larly treated of and anſwered. | | 

And there being great Reverence juſtly due to.a Perſon that bears ſo high 
a Character, as alſo to a Judgment glven in that Superiour Court of the 
King's Bench, and by advice of all but two of the reſt of the Judges, as 1 
now hear, ſome ſhort Apology had need be uſed for that freedom 1 have ta- 
ken to animadvert upon it, being ( as I am) but in a private ſtation. 

In ſhort therefore, | have not undertaken tt out of any vain conceit of my 
own Abilities, but out of a ſincere deſire to inform ſuch as in the approaching 
Parliament are like. to have this great Caſe in Judgment before them; and 
ſome may poſlibly. not be at leiſure (as I have been) to ſtudy the Cale, the 
maxzter being of a mighty importance. 

Nor have l entred the Liſts upon any contentious humour, or taking any ad- 
vantage of the late happy Change of | ng Afairs. I am (I thank God) 
mare inclin'd to commiſerate the Diſtreſs that may befal any perſons by the 
change of the times (it having been my own cafe ſo lately) although they dif- 
fer from me in Judgment or lntereſt. | am very far from inſulting over any, 
whatever hard ufage | my ſelf have met with.  . 


'- Nemo confidat nimium ſecundis, 
Nemo deſperet meliora, lapſus, 
' 0 
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My Apology is this : 


1. [ was engaged in the Argument beforethe coming forth of this Book, and 
it happening into my hands before my publiſhing of my Diſcourſe, I could 
not decline the obſerving ſomething upon it, without being ſuſpected to 
have given up the Cauſe. " af | 

2. The Lord Chief Juſtice himſclf hath by his Book given freſh occaſion fair- 
ly to diſcuſs the point again, by ©-claring that he expects (as we all do) 
that it will receive a diſquiſition in Parliameat. 

3. And as the Chief Juſtice hath endeavour?d ( with as much as can be ſaid ) 


to give the World fatisfaction in thejuſtice.and right of the Caſe to main- 


tain the Judgment given; ſo he is well known to be of that Ingenuity and 


good temper and candour, as willing to receive a ſatisfaCtion, if any fur- 
ther Argument to the contrary may be ſo happy as to convince him. 


The Chief Juſtice Herbert, pag.'6. gives us the Definition of a Diſpenſation 
out of Sir Edward Coke*s 1 1th. Report, fol. 88. viz. Diſpenſatio mals prohibits eff 
ae oy Domino Regi conceſſa, propter impoſſibilitatem previdends de omnibus parti- 
cularibus, 

And again, Diſpenſatio eſt mali probibiti provida relaxatio utilitate ſen neceſſi- 
tate penſata.. | 

Upon the word ( Corcefſa,) | þ would: gladly be fatisfy'd when or by 
y ew! that Power was ever granted to the King ; where ſhall we find that 
rant? ' # LF 

It is clear, that whoever hath the entire Power of making a Law, may juſt- 
ly diſpenſe with that Law. And therefore Almighty God being the ſole-and 
ſupream Law-giver, mightdiſpenſe even with the Moral Law ; as he did with 
the ſixth Commandment, when he:commanded Abraham to ſacrifice his Son 
Tſaac , and with the eighth Commandment, when he commanded the 1/raclites 
to borrow the Jewels of the e£zyptians, and to go away without reſtoring of 
them. CEN I c | | 

But it ſtands not with reaſon, that he who hath but a ſhare with others in 
the making of a Law, (as the King hath no more) ſhould have the power by 
himſelf alone to diſpenſe with the Law, ' unleſs that power were expreſly in- 
truſted with him by the reſt of the Law-makers ( as ſometimes hath been 
done. | | 

Sis Edvard Coke in his ſeventh Report, in the Caſe of Peral Statnres,fol. 36. 
towards thelower end, does affirm, that: this Diſpenſing Power 1s committed 
to the King By all his Subjeits : So that it is not claimed Fure Divino, 
but by Grant from the People, But where to find any ſuch Grant, we know 
nor, | | 

I-have(as I conceive )made it appear in my larger Argument, p. 14.that the 
firſt Invention of Diſpenſations with Laws, began by the Pope, about the 
time of /zrocert the Third, and by our King Aerry the Third, in imitation 
and by encouragement from the Pope; ſo that it was not by the Grant of the 
People, but ever exclaimed againſt by ali good men, and generally by all the 
people, and ever fenced againft by a multicude of ACts of Parliament. 

It is true, the Diſpenſing with Laws hath ever ſince been. practiſed ; and 
they began at firſt here in England co be uſed only in Caſes where the King 
alone was concern'd, in Statutes made for his own profit,” wherein he might 
have done what he pleas'd. Bur it is but of latter times that they have been 
ſtretched to Caſes that concern the whole Realm. See my Argument, fol. 13. 
Hence it evidently appears, it cannot be a legal Prerogative in the King ; 
for that mult eyer be by Preſcription, and reſtrain'd to thoſe Caſes that have 
been uſed time immemorial, and muſt not be extended to new Caſes. 

Now there hath been no ſuch uſage as will warrant the Diſpenſing with ſuch 
anAct of Parliament as is now before us : that of 25 Car. 2. c. 2. 

'The Chief Juſtice Herbert, from the Definition before recited, and thoſe 
two Authorities of Sir Edward Coke in his Caſe of Monopolies, and that 
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other of Petal Statutes, frames an Argument to prove; that the Diſpenſation 
granted to Sir Edward Hales, was.good in Law. 2 
Becauſe a Diſpenſation is properly and only in caſe ofa, dalum Proh;- 
bitum, he thence infers, that the King can diſpence in all Caſes of Mala Pro- 
h;bita. | bs 2 724 oY: ' "4 
Which isa wr oor ric, ee which Logicians call, Falacia 4 dio 


0 
ſecundum quid, ad dit "ture Becauſe he can diſpenſe. with ſome, that 
therefore he can'difpenſe with, all, is no good, Conſequence. | 

It appears by the late Chief Juſtice Y/augbar's Reports, in the Caſe.of Tho- 
-14s and Sorrel, (fo often cited by- the Chief Juſtice Herberr) Yaughars Rep. 
fol. 333: the fourth Paragraph, , that his Opinion is, That the King cannot 
diſpenſe with every alum Prokibitam ;, and he gives many Inſtances of ſuch 
Mala Prohibita, that are not diſpenſable, fol. 342, and 334. parag. 4. 

Therefore the Lord Chief Juſtice Herbere ſhould (as I conceive) regular- 
ly firſt have given us the diſtinction of ala Prohibira, into ſuch as are di- 
ſpenſable, and ſuch- as are not diſpenſahle; and then have ſhewn, that the 
Diſpenſation granted to Sir Edward Hales, fell under the firſt part: but that 
learned Reporter, (the chief Juſtice Ya»ghan) ſo often cited by our now Lord 
Chief Juſtice) in the aforeſaid Caſe of Thomas and Sorrel, fol. 332. the laſt 
Paragraph fave one, quarrels with the very diſtinction of alum Probib;- 
tam, and Malum in ſe, and ſays it is confounding. =: . 

From whence 1 would obſerve, and from. the whole report in Thomas and 
SorrelPs Caſe, that the Notion of Diſpenſation is as yet but crude and uddi- 
geſted, and not fully ſhaped and: formed by the Judges, 

The Pope was the Inventer of it. Our Kings have borrowed it from them. 
And the Judges, from time to time, have nurſed and dreſſed it up, and gi- 
ven it countenance. And it is ftill upon the growth and encroaching, till 
it hath almoſt ſubverted all Law, and made the Regal Power Abſolute, if 
not Diſlolute. ag hea | —} >. 

I muſt agree, that our Books of late haye run much upon a Diſtinction, 
viz, W here the. breach of a Penal Statute is tothe particular damage of any 
perſon, for which ſuch perſon may have his Action againſt the Breaker of thas 
Law, there tho? it be but alum: Prohibitum, yet the King cannot diſpenſe 
with that Penal Law ; according to the Rule in Brafor : 


Rex non poteſt gratiam facere cum injuria & damno alterius, 


As for inſtarice : There are ſeveral Statutes that prohibit one man from 
maintaining another”s Suit, though in a juſt Cauſe. See Poulton de pace Regis 
& Regni, in his Chapt; of Maintenance; fol. 55. 5 "AT | 

Now it is held; that the King cannot diſpenſe with thoſe Laws, becauſe it 


| would beto the prejudiceand damage of that particular perſon, againſt whom 


the Suit is ſo maintain'd by another : for there can be no maintenance, but ir 
is to the wrong of a particular perſon: > 

So of carrying a Diſtreſs out of the Hundred. Fs | 

But there are many other Penal Laws, where by the tranſgreſſing of them, 
no Subject can have any particular damage, and therefore no particular Aftion 
for the breach of them. _ _ | 
. As upon the Statute that. prohibits the Tranſportation of 'Wool, under a 
Penalty. By the breach of this Law, that is, -by the Exportation of Wool, 
no' one particular-Man hath any damage, more than every other man hath ; 
but it is only againſt the Publick Good, _ _ | 

And the breach of ſuch a Penal Law is puniſhable only at the King's Suit, 
by Indictment or Preſentment. , 


"And the like, where ſuch a Penal Statute gives an Aftion Popular, tohim 
that will ſue for the Penalty, who hath no-right to tt, more than any other, till 
his Suit be commenced. ': 45 F. OM} 

In theſe Caſes ( it is commonly held ) that the King may diſpence with 
ſuch Penal Statutes, as to ſome, particular perſons, and for ſome limited time; 
( whereof they make the King the ſole Judge) becauſe, as the reaſon is 

| | giver 
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given in the Chief Juſtice Ya»ghan's Reports, fol. 344. parag. 2. Such offence 
wrongs none but the King. T his is now the common receiv'd Opinion and 
Diſtintion. And the breach of ſuch kind of Penal Statutes, are ſaid to be 
only the King's damage in his publick capacity, as Supream Governour, and 
wronging none but himſelf. Lord Yaugh, Rep. 342. parag. 3. 

Bur if we will-narrowly ſearch into this Diſtinction, and weigh the Rea- 
ſons ſo given, we ſhall find it is without any juſt groupd,. | 

The damage done to the particular perſon in the Caſteriat t, in the firſt part 
of this diftinCtion, are meerly his own proper and peculiar damage ; and he 
is intituled to his particular Aion for it, in his own proper perſonal Right : 
and therefore, if he diſcharge and diſpenſe with them, it is no wrong to any 
other man. He may do what he will with his own. 

But the Cafes in the ſeccnd part of this diſtinRion, are where the King 

hath a right to the Suit, and the offence and damage are faid to be to him 
only. 
But are they ſo (as the former) in his own perſonal right, as his Lands 
and other Revenues are ? or are they to him but asa Truſtee for the Publick, 
for which reaſon he is called Creditor Pene ? and may he therefore upon the 
like reaſon, difpenſe with them, or diſpoſe of them, as a Subject may do with 
his own particular Intereſts ? 

Again ſhall a publick Damage and Injury to the whole Nation, be more 
diſpenſable by the King, than the loſs of one private man ? 


fuit hac ſaplentia quondam 
Publica privatis ſecernere 


| Y 

And therefore in my apprehenſion the King cannot in ſuch Caſes of DiC- 
penſations, be truly ſaid to wrong none but himſelf; and it is not agreeable 
to the Definition before given, Ur:lstate Compenſata, for the King wrongs 
the' whole Realm by it. Where if he grants a Diſpenſation with a Penal 
Law of the firſt ſorc of this diſtinCtion, he only wrongs ſome particular per- 
ſons. 

The Caſes and Authorities for Diſpenſations in our Books that were gran- 
ted in ancient times, will generally be found to be only where the Penal 
Statutes were made for the King's own proper intereſt and benefit : As his 
diſpenſing with the Statute of Aortmair. For in ſuch Caſes it was to the 
King's own loſs only, in Caſes where the King might by Law have given away 
his Lands or Services. So the King may in his Patent of Grant of Lands, 
diſpenſe with the Statutes that require there ſhall be mention of the true Va- 
lues of them. And by a Nox-obſtante to thoſe Statutes (which is now general- 
ly uſed) the King does in eff<Ct declare, that it is his pleaſure to grant thoſe 
Lands, whatever the Value of them be more or lefs : and the Statute does by 
expreſs words fave a liberty to the King in that Caſe. | 

The King is not a Truſtee for others in ſuch Caſes, nor can theſe Diſ- 
penſations be ſaid to be directly tothe damage of the Publick. And ſach Pe- 
nal Laws as meerly concern the King's own Revenue or Profit, may juſtly 
be thought to be intended to be made only to put the King's matters into 
an ordinary method and Courſe, and ſo fave the King a labour, as the Lord 
Hobart ſays; and ſo prevent the King's being ſurpriz'd or mi-inform?d,, when 
Patents are gained from him, and not deſign'd to tye the King's hands, 'or to 
reſtrain his power : as out of all doubt was done and intended by the Law- 
makers in our Act of 25 Car. 2. | 

But in all the late Caſes and Authorities which we meet with in our Books 
concerning Non-obſtante*s, and Diſpenſations, as in the time of King AHemy 
the Seventh ; and ſo downward to this day, we {hall find them practiſing up- 
on ſuch Penal Statutes as meerly concern the Publick Good and Benefit, arid 
the Laws of ſuch a nature, by the breach of which the whole Nation ſuffers ; 


While ſome particular perſons, it may be, by giving a large Fine, or a year-_ 


ly Sum, obtain the favour to be diſpens'd with and exempt from a Penal Law, 


while all others continue to be bound by ir. 
As 
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4; for Example, Where a- Starute forbids 'the Exportation of Wosl, or 
of *Joth undyed or undref'd, 'atider a Penalty 3 ſach 'a Law is greatly fr 
che +4blick -Good; atid it takes care that our: own People'ſhall have Em- 
pleymar and Maintenatice. Yet "this is fuch a Law, as according to the 
receiy'd Miſtin&ion, the King may diſpenſe with, chere being 6 particular 
damage toone man more than to another, by breach of" ſiich a Law, al- 
though ic bey. ty damage to'the whole Nation : For by ſych a Difpen- 
farion, the perzn'f diſpenisd with to Export ſuch White Cloth 'undyed, will 
have the fole Tide, which before the making of that Penal Statute, 'was&- 
qual and common 46/all. T wihh the Houſe of Commons would enquire wha 
vaſt Riches have bew heretofore gotten by fuch as have obtain'd the h- 
fatiots- with this Penal Stattxe, beſides the Sums they paid co the Crown for 
them. "Theſe are'tmeer Monopolies: | ' 

In ſuch a Caſe it may rightly be applied, That Siz taketh occaſion by the 
Law. Tt had beet better for the Nation, that ſuch Laws were never made, 
being no berter obſeri'd : for here again the Diſpenſation is neither Uzilizare, nor 
Neceffirate penſata. | | . 

Look into the Caſe of Thomas and Sorrel, ad you will find few or no Ci- 
ſes of Diſpenſations cited our of our Books, but of the time of King Henry the 
Seventh, and much more of very late times : fo that the ill practice is ſtill im- 
proving and ſtretching. | Sa 

The Lord Chief Jaſtice Herbert, in the next place, pt: 9. proceeds to-men- 
tion the great Caſe of 2 Hes. 7. a Reſolation of all the Jadges in the Exche- 
quer- Chamber, upon the King's diſpenſing with the Statute of 24 H. 6. cap. 8. 
That no man ſhoultl be Sheriff above one year. [This is the great-Leading Caſe and 
Authoriry, upon which the main ftreſs is laid to juſtifie the Judgment given in 
Sir Edward Hales his Caſe. | 

I would: avoid repeating what I have already fo largely faid to this Autho- 
rity, to which I muſt refer my Reader, by which I it & moſt evident- 
ly made out, that the King neither hath, nor never had any juſt Righe or 
Power to elect Sheriffs : Bur the right of Ele&in; was anciently and original- 
ly-belonging to the Freeholders of the ſeveral Counties ; and fince it was un- 
juſtly taken from them (as they have ever been on the loſing hand ) it hath 
been lodged in the great Officers of the Realm, as the Lord Chancellor, 
Lord "Treaſurer, Lord Privy-Seal, and the Judges, &c. as appears by the ſever- 
al Statnres. | | | 

And they are to make ſuch Choile every year in the Exchequer, on a d 
appointed by the Statute for that purpoſe. So that the Sheriffs are by thoſe 
Stacutes ro continue in their Offices for one year only. And the King catmoc 
hinder ſuch Eleation. 

Only by his Patent or Commiſſion to the Sheriff, hath he uſed to ſignifie 
to the Sheriff himſelf that is ſo choſen, and to publiſh to all others, who the 
perſon is that is ſo choken. This ts all the uſe of the Patent ; but it is the 
proper Eleftion of thoſe great Officers that truly veſts them in their Of- 
fice. | | 
And it does as clearly appear, that when former Kings have diſpens'd with 
a Sheriffs continuing in his Office tor longer than one year, contrary to the 
ſeveral Statutes fo forbidding it, the King hath ſo done it by virtue (not of 
his Prerogative) but by a ſpecial A& of Parliament enabling him to do ir, 
for ſome extraordinary occaſions, and for ſome limited time only. See for 
this the Statute of 9 Hez. 5. cap. 5- in the Statutes at large, and my larger Ar- 


' gument, fol. 34. SD ng 2 
The truth is, the Power of Diſpenſing 1s originally in the Lepiſlators. 


He only can diſpenſe with a Law, that can make a Law. The Power is e- | 
ual; and the Legiſlat8rs confer the ſame Power om the Kingygr any others, 
or ſome convenient time, &c. as appears by the laft Inftance of the Sheriff, 


_ and divers other like Caſes, mentioned in my foregoing Argument, where TI 


have alſo obſery'd many other things upon that Reſolution of 2 H. 7. concern- 
ing Sheriffs. . I 


Pag, 10. 


( 54 ) 
The Chief Juſtice Herbert ſuppoſes the Miſchiefs recited inthe Preamte of 


that Stacute of 23 Hen. 6. cap. 8, concerning Sheriffs continuing in their (ices 
longec than one year, to be equal, if not greater (as he judges) than -i© Mil- 


chiefs recited in the Statute of 25 Car. 2..by Papiſts being in Offics- 


from thence, I preſume, would infer, that the Caſe of Sir Edw#d Hales is 
not ſo fatal in the conſequence, as the Caſe of a Sheriff, + . | 

I may appeal to any ordinary Judgment, and to the aq» Feperience and 
Tryal we have ſo lately had, and to the deſperate Danger. ye were: ſo lately 
in (from which Almighty . God, by no leſs than a Mincle hath in great 
mercy deliverd the Nation ) whether the Miſchiefs thar could any way poſ- 
ſibly ariſe from the diſpenſing with the former , (I mean, the Scatute con- 


cerning Sheriffs) be comparable to the infinite Miſchiefs ariſing from. putting 


DO into Office, and intruſting them with our Religion, and all our Ciyil 
tghts. | | | L 

The Chief Juſtice, upon thoſe words of the Statute concerning Sheriffs, v;z. 
That no Non-obftante ſhall make them good, infers, that thoſe words do ſhew, 
that the Parliament which made that A concerning Sheriffs, was of opinion, 
that had it not been for that Clauſe, the King could otherwiſe have diſpensd 
with that At by a Non-obſtante. | 

Anſw. This to me ſeems a ſtrained Inference, and that it is very far from 
ſewing any ſuch Opinion in that Parliament. Ir rather ſignifies, that had 
not the Parliament inſerted that Clauſe into the Act, the King might have 
done again as he had frequently praftisd before, viz. granted Diſpenſations 
upon that Statute : which ill practiſe they endeavour'd to prevent for the fu- 
ture, not approving the pradtice, nor owning the power of doing it. Ex ma- 
ls moribus bone oriuntur Leges.. A good Law rather condemns a contrary pra- 
ice before uſed. | 

I heartily defire my Reader: ( as I have done in my foregoing larger Argu- 
ment) carefully to obſerve and examine of what ſort and nature thoſe ſeveral 
Caſes are, which the Reſolution of the Caſe of 2 Her. 7. urges to warrant 
that Reſolution. As thoſe Caſes concerning the true Value of Lands, which 
the King grants; and that concerning the ſhipping of Wool to a certain 
Staple, &c. ard let the Reader judge how vaſt a difference there is between 
thoſe Statutes in the nature, and import, and reaſon of them, and this weigh- 
ty important Statute now before us ; and how little that Reſolution of 2 H. 7. 
can be warranted by the Caſes there cited, being of fo inferiour and minute a 
Conſideration, in'compariſon of the principal Caſe. 

It is true, Sir Edward Coke ( if the twelfth Report, which goes by his 
Name, be truly his ) hath ſince that Reſolution given in 2 Hez. 7. found out 
new and different Reaſons and Arguments, which are not urged, and there- 
fore I preſume never ſo much as chought on, at that time, by the twelve Judges 
who gave the Reſolution in that Caſe of 2 Her. 7. 

Thus ſays Sir E. Sandys, jn his Relation of the Religion uſed in- the Weſt 
parts of the World : Thoſe of the Roman Religion made their Greatneſs, 
Wealth, and Honour, to be the very Rule by which to ſquare out the Ca- 
nons of their Faith ; and then did ſet Clerks on work to deviſe Arguments to 
maintain them. 

Sir Edward Coke ſeems to juſtifie that Reſolution concerning Sheriffs, from 
this ground, wiz: ' That the King hath a Soveraign Power to command any of his 
Subjefts to ſerve bim for the Publick Weal. And this s (lays he) ſolely and inſe- 
parably annexed to hs Perſon, and that this Royal Power cannot be reftrain'd by any 
Act of Parliament. 12 Rep. fol. 18. 


That it is not ſolely annex'd to the King's Perſon, appears by the ſeveral As | 


of Parliament which I have. cited to this purpoſe in my larger Argument, 
fol. 34. where the Power of Diſpenſing with ſome pasticular Acts, was given 
to the, King by the Parliament, and by-him accepted for ſome ſhort time. 
And the whole Parliament have in divers Caſes themſelves exercisd this very 

Power. 
Judge of the weight of the Reaſons ſaid to be given there by Sir Edward 
Coke, by that one Inſtance of his in the Caſe he puts of Purveyance, Le 
ol. 19. 
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fol. 19. which (he ſays) eannot be taken from the King, tio not by A& of 
Parliament. _ Wt "4" wo | 

| Yet we have lived to ſeit lately taken away by A of Parliament; which 

in the Judgment of a Parliament (which is of the higheſt Authority in Law) 

may therefore be taken from the King, 

. And is the, King in truth reſtrain'd from commanding his Subjes to ſerve 
him for the k Weal,. either by thoſe Statutes that diſable Sheriffs to con- 
tinue in their Offices longer than one year, or by our Statute of 25 Car. 2. that 
diſables Popiſh Recuſancs:to bear publick Offices? - Becauſe ſome very unfit, 
uncapable, ,and dangerous perſons are \difabled to'bear Offices of” Truſt and 
Power, (and this by. the King's own conſent to the AR, and by the advice 
of the great Council the:Parliament) and indeed of the whole Realm ? 

Does the King by this. (which the Judges miſccall a Reſtraint) want for 
choice of fit perſons to ſerve in Offices ?* Doth the Publick Weal ſuffer by . 
| this Reſtraint ? Is it not rather preſerv'd by it ? Hath'not the King Proteſtant 

p Subjes enow to bear Offices? And care Popiſh Recuſants (who account 
Proteſtants Hereticks, and to be rooted out and deſtroy'd, and with whom 
| they hold no Faith is to be kept, and againſt whom they have been continu- 
L ally plotting Miſchief) are theſe the fitteſt to be intruſted with the Defence of 
the Proteſtant Religion, and.with our Lives and Eftates, which are all con- 
cern'd, more or lefs, in every/Publick Office and Truſt ? 

And are thoſe perſons (the Papiſts) that have a dependance upon the See of 
Rome, and a Forreign Power, fit to be intruſted with the power of the Nation, 
with the Militia, and the Sea-Ports 2: 

Is not this to commit the Lamb to the cuſtody of the Wolf ? 

This A& that diſables Papiſts £o.bear Offices, cannot be juſtly ſaid to be a 
Reſtraint upon the King; that expreflion'ſounds ill, and takes the matter by 
the wrong handle. It rather imports the King's Declaration and Reſolution, 
by advice of his great-Council, to: employ: none in Offices and Places of Truſt, 
but ſuch as are molt eapable and fit, and will moſt faithfully anſwer the great 
Ends for which they are ſo intruſted, that is, the, preſervation of the Proteſtant 
Religion, which is the true Engliſh Intereſt. & 

And this agrees with the Rules of the Common Law, That if an Office 
be granted to one that is Inidoneas; the Grant is void, though granted by 
the King himſelf. Of this I have treated more largely, in my Argument, 

ol. 37. | 
f The Lord Chief Juſtice Herbert, pag.” 16. asks the Queſtion, Whether ſo 
many ſolemn Reſolutions of all the Judges of England in the Exchequer- 
Chamber, are not to be rely'd upon for Law? And I anſwer, That if they 
were ten times as many more,: yet they are not to be rely'd on againſt many 
expreſs poſitive Acts of Parliament diredly to the contrary. For what words 
could the Parliament uſe more emphatical and expreſs, and more to the pur- 
ſe, than by ſaying, That a Now-obtante, or a Diſpenſation, or a Grant of 
uch a thing, ( prohibited by that Law ) ſhall be abſolutely void , 'and 96 
fa&o adjudged void, and the perſon made uncapable to take ?-: And is not a 
Judgment in Parliament, and by A& of Parliament, of the higheſt Autho- 


rity ? 
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twelve Judges, to be.an Faro 

or Magna Carts, fol. 59% 
The Chief Juſtice, fag. piſh | 

; lifying themſelves for , by taking the Oaths and the Teſts, &«. for thiat- 

: no man (lays he) hath it-in his power to change this opinion in Religion as 

he pleaſcth,” and therefore it is not cheir, fault. It is an Errour of :the mind, 


Co 
Anſw. 
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Anfw. Here is no occaſion taken to find fault with them for their Opini- 
en ; let them keep their Religion ſtill, if they like it ſo well, who hinders 
them ?. This Act of 25 Car. 2, impoles no Penalty upon them for their O- 
pinion. Hut is. there any neceſlity: of icheir being 'in Offices? Muſt chey 
needs be Guardians of the Proteſtant Religion ?:'The P. upon them by 


this A, is; nox for their Opinion, bur-for their prefinning $ undertake Ofh- 
ces and 'Frufts, for which they are by King and Parham dg'd and de- 


clard unfr., - + .. & 

Pore 20, & 21. The:Chicf Juſtice: Favghan is brought in, arguing for the 
Kings Power of Diſj with (Mominal) Naſances, (as he is pleas'd 
to, call and diſtiagui "Nakanees) The word (Nominal) (as there under- 
ſtood) imperxts, that thaugh a Parliament declares any thing tobea Nuſance, 
(as fometingss they do in_Ads of 'Parliament, to; render them iridiſpenſable) 
which yer iyits. proper nature woukl not otherwiſe be ſo congeiv'd to be ; 
that ſuch; a Nominal Nuſarce: (as he hokls) may however be ha ur with 
by ge King, \though regularly by Law the King may not diſpenſe with any 

uWHance.,  _ _, | | 
_ Anſw. Shall, any fingle or particular 'perſan, though a | Chief Juſtice, pre- 
ſume to call that- a meer Nemine! Nuſance, which 'a Parliament by a ſolemn 
Ac and Law have adjudg'd and declardto be-a real Nuſance ? Are we not 
all concluded by what a' Law fays? 'This Arrogance is the Miſchief now 
complain'd of. | Q  oths nd, 

The Chief Juſtice Herher:, pag. 22. at the lower end, ſays, That from the 
abuſe of a thing, an Argument cannot be drawn againſt the thing ic ſelf. T 
agree this is regularly true; yer we have an Inſtance to the contrary in the 
Scripture, in that point of the Brazen Serpexr. But in our Caſe the abuſe 
doth. ariſe from the yery nature of the thing it ſelf, from the conſtitution of 


it, > 9 

For the King practiſes no: moce in diſpenſing, than. what theſe Reſolutions 
of: the Judges allow hiny to. do by this pretended. Prerogative. ' The - Errour is 
in the Foundation. Þ BY ; | Erna 

They have made his Power to be unlimited, either as to number of per- 
ſons, or as to the time how. long the Diſpenſation ſhall continue. Sir Edward 
Cole lays, atid ſo; the other Books, Thar the King. is the ſole Judge of 
thele. 


Nec Metas Rerum,., nec Tempora Ponunt. 


The Chief Juſtice Herbert, fol. 24. cites:two clear Conceflions (as he is 
pleas'd to call them) of allthe Commons of England in Parliament, which he 
_— much greater Authorities than the ſeveral Reſolutions of all the twelve 

But how far theſe are from Conceftons; will eaſily appear to an indifferent 
Reader. ''They are no more than prudent and patient avoiding of Diſputes 
with the ſeveral Kings. And there are mulcicudes of the like in the old Par- 


 liament-Rolls. 


It is biit'an humble clearing of themſelves from any purpoſe in general, to 
abridge the-King of any of his Prerogatives, (which have always been touchy 
and tender things ; ) but it is no clear nor dire& allowance of that diſpenſing 
there mention'd, to be any ſuch Prerogative in him. 

However, L am. glad to ſee a Houſe: of Commons to be in fo great requeſt 


-.Avith the Judges. Ic will be fo at fomie times, more than at others. 


Yet I do not remember, that in-any Argument I. have hicherco met with a 
Vote, or Order, or Opinion of the Houſe of Commors, hath been cited for 
an Authority.in Law, before now. Will the Houſe of Peers allow of this Au- 
thority: for Law? | 

Te, willl be ſaid; That this is but the acknowledgment of Parties concern'd 
in Intereft;; which is alowed for a good Teſtimony and ſtrongeſt againſt 
themſelves. | 

. Anſw. 


-vIMLTF 
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Anſw. I do not like to have the King and his People'to have divided inte- 
refts. Prerogative and the Peoples Liberties, ſhould not be look'd upon as 
Oppoſites. The Prerogative is given by Law to the King, the bettertoenable 
him to prote& and preſerve the Subjes Rights. Theretore it eruly concerns 


the People to ttaintain Prerogative. | 
I could chef ſeveral Parliament-Records, wherein the poor Houſe of Com- 


mons have been forced to ſubmit themſelves, and humbly beg pardon of the 
King, for doing no more than their Duty, meerly to avert his diſpleaſure. 
See the Caſe of Sir Thomas Haxey, whom the King adjadp'd a Traytor, for 
exhibiting a Bill to the Commons tor the avoiding of the outrageous Expences 


of the King's Houſe, 20 R.2. 1m. 14, 15, 16, 17, and 23. and the Commons 


were driven to difcover his Name to the King, and the whoke Houfe in a 


mournful manner craving pardon for their entertaining of chat Bill. 
No donbt, as good an Authority againſt the Commons for fo ſawcily med- 


ling in a macter ſo ſacred, and fo far above them. Yet afterwards, x Hen. 4. 


21. 91. that Judgment againſt Sir 7homas Haxey was Revers'd. 

As for the diſtin&tion, pap. 3o. of a Diſability aQually incurr'd before the 
medling in an Office, and wherethe Diſability is prevented by the coming of 
a Diſpenſation ; I anſwer, That its being fo prevented, is but Petirio Principiz, 
and a begging of the Queſtion. And to this Diſtin&ion TI have ( I think ) 
fully ſpoken in the foregoing Argument, fo. 4o. - | 

The late Parliament, in making this A& of 25 Car. 2. had, no doubt, a 


profpe& that probably the Crown would deſcend upon a Popilh Succeffor : 


and they levelled this A& againſt the Dangers that might chen betal our Re- 
ligion and Libercies, and they chought it a good Security: But it is all vaniſh- 
ed and come to nothing, by occaſion of this Judgment in the Cale of Sir Ed- 
ward Hales. And that muſt be juſtified by a (Fiat Fuſtitia.) | 

As to the Objection thac the Chief Juſtice fancies might have been made 
againſt him, or advice given-him that he ſhould rather have parted with his 

_ than to have given a Judgment ſo prejudicial to the Religion he pro- 
jelles, pag. 23. | | | ; 

Thi. ay, that for my part T ſhould never have advis'd him to have 
parted with his Place, much lefs to have given a Judgment againſt his own 
Opinion. Burt let his Opinion be what it was, yet ſeeing the clear intention 
of the Makers of the Law, contrary to that his Opinion, and knowing the 
deſperate Efftets and Conſequences that would follow upon diſpenſing with 
that At, ( for we were upon the brink of deſtruction by it ) and taking no- 
tice ( as the Chief Juſtice and the reſt of the Judges needs muſt ) that the 
King had firſt endeavour to have gain'd a Diſpenſing Power in this matter 
from both Houſes, ( which was the fair and legal courſe ) and chat yer that 
very Parliament, which out of too great a compliance with thoſe Times, had 
over-look'd ſo many Grievances, and conniv'd at the King's taking and col- 
leting of the Cuſtoms, ( though in truth the ColleQors, and all that had any 
hand in' the receiving of them, incurrd a Premunire by it ) not to mention 
the ill Artifice uſed in gaining the Excife, yet that Parliament of the King's, 
boggled at the Diſpenſing with the Ae of 25 Car. 2. knowing the mighty Im- 


portance of it. | 
And though they could not but take notice that ſo many Judges at once had 


been remov'd, becauſe they could not ſwallow this Bitter P:8, and others 
brought into their places, as might be juſtly ſuſpeRed to ſerve a Turn, and the 
King's Learned Councel could not at firft find out this Prerogative to do his 
work with, till ſo many ways had been attempted, and all proved ineffectual ; 
ſure in ſuch Circumſtances it had been Prudence, nay the vi of the Judges, 
to have referr'd the dererminarion of it to a Parliament 3 and the rather, be- 
cauſe it was to expound a Law newly made, and the conſequences fo dreadful, 
and the intent of the Law-makers fo evident. 

And this hath been frequently practisd by Judges, in Caſes of far lefs diffi- 
culty and concernment. This I have alſo enlarged upon in my Argument, | 


e 26. 
os - Objeft. 


( 5s ) 


Objet#. But it might have been a long time before any Parliament had been 
called. 

Anſw. We ought to have Parliaments once a year, and oftner if need be ; 
and eadem praſumitur eſſe mens Regis, que Legis ; | and we then ſtood in greac 
need of a Parliament, even for the ſake of this very Cale. ® 

And theſe haſty Judgments are one ill Cauſe why Parliunents meet no 
oftner ; the Work of Parliaments is taken out of their hands, by the Judges. 
And it is the Intereſt of ſome great Officers, that Parliaments ſhould not be 
called, or elſe be haſtily prorogu'd or adjourn'd. 

As to the point of the feigned Action, which the Lord Chief Juſtice ſeems 
to juſtifie, I conceive he miſtakes the force of the Objetion. Feigned Aci- 
ons may be uſeful ; but this Action againſt Sir Edward Hales,is ſuſpeted not 
only to have been feigned and brought by Cowin between him and his Ser- 
vant and Friend, but it wasfeignedly and faintly proſecuted, and not heartily 
and ftoutly defended. 

Like the pra&tice of common Fencers, who play for a Prize, they ſeem to 
be in good earneſt, and look very fierce, but agree before-hand nat to hurt one 


another, 


Qui cum ita pugnabat tanquam fe wincere Nollet 
eEgre, eff devicins, proditione ſud. 


This ſolemn Reſolution was given upon a few ſhort Arguments at the Bar; 
and without any at the Bench, and upon other Reaſons ( as I have heard ) 
than are now given by the Chief Juſtice z but the Times will not now bear 
them. 

Afeer all, T intend not by thisto do the Office of an Accuſer, nor tocharge 
it as a Crime. But as I think my ſelf bound in Duty, on the behalf of the 
whole Nation, of my ſelf, ( though a ſmall part and member of it) and of 
my Friends, I humbly propoſe, That the Judgment given in Sir Edward Hales 
his Caſe may, after a due Examination, (if there be found cauſe ) be legally 
Revers'd by the Houſe of Lords, and that Reverſal approv'd of and canfirm'd 
by a ſpecial Act of Parliament. | 
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